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MEDICARE AT RISK: EMERGING FRAUD IN
MEDICARE PROGRAMS

THURSDAY, JUNE 26, 1997

U.S. SENATE,
PERMANENT SUBCOMMITTEE ON INVESTIGATIONS,
OF THE COMMITTEE ON GOVERNMENTAL AFFAIRS,
Washington, DC.

The Subcommittee met, pursuant to notice, at 9:03 a.m., in room
SD-342, Dirksen Senate Office Building, Hon. Susan M. Collins,
Chairwoman of the Subcommittee, presiding.

Present: Senators Collins, Glenn and Durbin.

Staff Present: Timothy J. Shea, Chief Counsel and Staff Director;
Mary D. Robertson, Chief Clerk; Ian T. Simmons, Counsel; Rena
M. Johnson, Counsel; Don Mullinax, Investigator, John Frazzini,
HHS-IG Detailee; Lindsey Ledwin, Staff Assistant; Andrew Mac-
Donald, Intern; Jeffrey S. Robbins, Minority Chief Counsel, and
Rachael Sullivan, Staff Assistant.

Other Staff Present: Andrew Weiss (Senator Thompson); Anne
Rehfuss (Senator Cochran); Len Weiss (Senator Glenn); Gale Per-
kins (Senator Levin); Chris Stanek, Marianne Upton, and Rebecca
Yee (Senator Durbin); and Kevin Franks (Senator Cleland).

OPENING STATEMENT OF SENATOR COLLINS

Senator COLLINS. The Subcommittee will please come to order.

Good morning. This is the first hearing in the 105th Congress of
the Permanent Subcommittee on Investigations and the first hear-
ing that I have called since being appointed Chairwoman earlier
this year. Let me say at the outset that it is an honor and a privi-
lege to serve as Chairwoman of this Subcommittee—a panel with
a long and distinguished history.

PSI was first authorized by the Senate almost 50 years ago, in
January of 1948. It was established as a permanent Senate Sub-
committee as a result of the work of the famous “Truman Com-
mittee.” During World War II, then-Senator Truman used this Sub-
committee to ferret out waste, fraud and abuse in the National De-
fense Program.

Continuing this tradition, PSI has exposed problems in numerous
government activities, including military procurement, health and
welfare programs and Federal student aid programs. Exposing and
eliminating waste, fraud and abuse will continue to be the Sub-
committee’s priority during the 105th Congress.

The American people deserve honest and effective government.
By shining a spotlight on mismanaged programs, corrupt practices

(1)
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and wasteful policies, PSI can help prevent the theft and misuse
of taxpayers’ hard-earned money.

This morning, we launch a new health care initiative focusing
first on the Medicare program. Medicare reaches virtually every
American family. Approximately 38 million older Americans are en-
rolled in this program, which costs taxpayers almost $200 billion
each year. In fact, about 14 percent of all Americans receive health
care services from Medicare. In my home State of Maine, the per-
centage is even higher—approximately 17 percent of the State pop-
ulation was enrolled in Medicare in 1995.

As the baby boomer generation reaches retirement age, the cost
of and the population served by Medicare will only explode. It is
appropriate, therefore, that PSI begins its work in the 105th Con-
gress with an investigation of this critical health care program.

Today’s hearing is the beginning of a new effort to expose emerg-
ing fraud and abuse in Medicare, with the twin goals of protecting
the taxpayer from unscrupulous individuals who steal literally bil-
lions of dollars from Medicare and of protecting elderly and dis-
abled Americans who rely on this important program for their
health care needs.

As the General Accounting Office, from which we will hear later
today, has repeatedly warned, Medicare is a high-risk program, es-
pecially vulnerable to waste, fraud, abuse and mismanagement. Ac-
cording to several reports and audits, between 5 and 10 percent of
Medicare spending is lost each year to waste, fraud and abuse.

In a program funded at about $200 billion, that means between
$10 billion and $20 billion is bilked each year from Medicare. And
even that startling estimate may actually be too low. We have seen
recent newspaper reports that an unpublished audit by the Depart-
ment of Health and Human Services indicates that the amount of
improper payment is much higher than previously thought. HHS
told our staff during a closed briefing that the unpublished audit
indicates that an estimated 14 percent of Medicare spending is the
result of improper payments. That amounts to an astronomical $23
billion. And, even more troubling, that is only the mid-range esti-
mate. HHS told the Subcommittee that the high range was 17 per-
cent, or $27 billion annually, in improper payments.

Unfortunately, as those of us who have recently been through the
debate on the budget know, there is no line item in the budget en-
titled, “Medicare Waste, Fraud and Abuse” that we can simply
strike to eliminate this problem. The task of ferreting out wasteful
and fraudulent spending is a difficult one made more complicated
by the ingenuity of scam artists, coupled with our limited enforce-
ment resources.

The Subcommittee’s preliminary review indicates that no part of
Medicare is immune from waste, fraud and abuse. There are far too
many instances of fraud and wasteful spending in home health
care, for example, leaving the elderly with inferior or nonexistent
services as unscrupulous providers get rich picking the taxpayers’
pockets.

Home health care is designed to give the elderly the opportunity
to receive health care at home instead of in a hospital or a nursing
home. It is a compassionate and preferred alternative for many el-
derly Americans, and it makes good fiscal sense as well. But far
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too often, this wonderful idea is abused by unscrupulous health
care bandits who abuse the home health care program to raid the
Federal Treasury and to steal billions through improper billings.

Let me just give you a couple of examples of the audacious
schemes to defraud Medicare. For example, one Florida home
health care agency billed Medicare for $84,000 for gourmet pop-
corn, $140,000 for an airplane, $14,000 in company logo emery
boards, and $5,000 to lease a BMW for the owner’s son. In another
case, the chief executive officer of ABC Home Health Services, Inc.,
one of the Nation’s largest home health care chains, was convicted
of billing Medicare for more than $14 million in false expenses, in-
cluding jewelry and a luxury beach house.

Similar fraud can occur in the nursing home setting as well,
where unscrupulous providers have access to patients who each
have valuable Medicare beneficiary numbers. These numbers are
as good as gold and can be used to fraudulently bill Medicare. Indi-
viduals with access to these numbers can open the floodgates for
Medicare payments, illegally draining the Treasury of billions of
dollars each year.

Fraud in the nursing home setting, as you will hear today, can
take several forms. Some simply charge for services never rendered
or equipment not provided. Others charge Medicare for expensive
medical equipment while providing the elderly with inferior prod-
ucts. This fraud not only shortchanges the taxpayer, but it also
hurts our most vulnerable senior citizens, who are not given qual-
ity services and equipment paid for by Medicare.

Today’s hearing will also examine the problem of up-coding,
fraud in the durable medical equipment industry, marketing
abuses in the HMO sector, and the adequacy of current civil and
criminal enforcement measures. I realize that is a very tall order
to explore all of these issues, but the intent of this hearing is to
be an overview hearing which will establish a framework for the
Subcommittee’s ongoing investigation into the Medicare program.

The Subcommittee is very pleased to first hear this morning from
our Senate colleagues. We are going to begin with Senator Grass-
ley, the Chairman of the Special Select Committee on Aging who,
as I understand it, will be submitting a new GAO report on durable
medical equipment; as well as from Senator Harkin, who has a
longstanding interest and expertise in this area.

We will then hear from a panel of law enforcement witnesses as
well as a final panel that will give the Subcommittee an overall as-
sessment of the fraud problem in the administration of the Medi-
care program.

This hearing is the Subcommittee’s first step in shedding light on
Medicare fraud, an epidemic that poses a serious risk to the pro-
gram’s fiscal integrity. I am determined to investigate and expose
fraud and abuse in this critical program, and I am confident that
our investigation will help lay the groundwork for legislative and
administrative reforms. Our senior citizens, and indeed all tax-
payers, deserve no less.

Finally, let me emphasize one important and perhaps obvious
point. The vast majority of health care professionals are caring,
dedicated providers whose top priority is the welfare of their pa-
tients. They, too, are appalled at the unscrupulous providers who
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take advantage of weaknesses in Medicare to bleed billions of dol-
lars from the program.

I look forward to working on this important investigation with
the Ranking Minority Member of this Subcommittee, who is also
the Ranking Member and former Chairman of the full Committee,
the distinguished Senator from Ohio, John Glenn. Senator Glenn
has had a long history of working very hard to improve the effi-
ciency of all government programs and to eliminate waste, fraud
and abuse in Federal programs and services.

It is now my distinct honor to recognize Senator Glenn for any
statement that he may wish to make at this time.

OPENING STATEMENT OF SENATOR GLENN

Senator GLENN. Thank you very much, Madam Chairwoman. I
want to commend you and your staff for the fine job you have done
in organizing this overview hearing.

We want to apologize not only to the audience that was here yes-
terday, or was planning to be here yesterday, and to our witnesses
because we got caught in a marathon voting session yesterday, and
it just did not work out that we could have a hearing at the same
time. We may get into some of the same problems today. The last
word I had was that we might even be starting votes as early as
9:40 this morning—I have not yet heard.

Senator COLLINS. That may be the case.

Senator GLENN. So we may have to be shuffling back and forth
to keep the hearing going today.

As you say, we have had a long history on this Committee, going
way, way back, and even in the time I have been on the Com-
mittee, we have focused on health care and health care problems
dating back to 1981, so the Committee does not come at this as a
complete novice.

We have pointed out ways in which unscrupulous health care
providers and institutions have bilked the Medicare system to the
detriment of patients or taxpayers, or both at the same time, and
reports of this Subcommittee following those hearings have over
the past 16 years contained recommendations for both the Execu-
tive and Legislative Branches on how fraud and abuse afflicting
our health care systems could be deterred, detected, or targeted for
prosecution.

Some of those recommendations have been taken. One of our wit-
nesses this morning, Ms. Bucy, points out in her written statement
that some of the recommendations that we have made have been
taken, and some have not yet been adopted for reasons that are not
always clear. What is clear is that in the case of Medicare fraud,
Chairwoman Collins has not overstated matters in calling this
hearing “Medicare at Risk.” I think it is that serious.

We have now reached a point where of the approximately $200
billion paid out last year under Medicare, approximately $25 bil-
lion—I think your figures were $27 billion, but it is in the same
general area—$25 billion to $27 billion of taxpayer money was
washed down the drain—or, to pick a more precise metaphor, was
diverted into the wallets of Medicare system participants guilty of
fraud and abuse.
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According to a recent report of The Wall Street Journal about an
internal audit at HHS, the best evidence is that not 5 percent or
10 percent, but now up to 12 percent of all Medicare dollars are
lost to fraud and abuse. The Chairwoman mentioned the high-risk
list. That originated in this Subcommittee, the request for GAO
and the administration to get together and set up a list of those
areas in our government expenditures that are at the highest risk
of fraud, abuse and mismanagement. And this is certainly on that
list, and those are brought up-to-date for every Congress, and there
are about 10 pamphlets that GAO has put out that are very, very
good. This is one of the areas that has continually been on the
high-risk list, and we just cannot continue that way.

In the face of the evidence that the problem of Medicare fraud
is worsening and not improving, it is not enough to say, as one
HCFA was quoted as saying just 2 weeks ago, that the Federal
Government is making good progress in the battle against Medi-
care fraud, because the best evidence is that we are not. And I do
not single out the Executive Branch to the exclusion of Congress.
Clearly, there is enough blame to go around.

It is an enormous problem. We have some 822 million claims
filed with Medicare each year. There are about 34 million Ameri-
cans on Medicare and I think that figures out very roughly to
about a claim from each Medicare recipient every 2% weeks. That
is an enormous job just to keep up with that, and I think included
in that are individual prescriptions, so if somebody has a prescrip-
tion filled ever 2 or 3 weeks, that would be one claim, so maybe
it is not quite as big as it would appear at first blush. But it is
an enormous job, and only a fraction of these claims are being sub-
jected to any kind of meaningful review to determine if services
were in fact provided as represented or provided in a way that was
appropriate.

It surprises no one that the Medicare program is on that high-
risk list I mentioned a moment ago as being “highly vulnerable to
waste, fraud, abuse and mismanagement.”

No wonder, where the review is so inadequate, the risk of being
caught and punished so negligible, that as the administrator of
HCFA recently told a House Subcommittee, fully one-fourth of
home health claims may be spurious. That is, as many as one-
fourth of home health claims may be spurious.

No wonder, when so little meaningful scrutiny is given to nurs-
ing home treatment and billing practices, the GAO recently found
that fraudulent and abusive billing practices, such as billing Medi-
care for unnecessary or undelivered services or misrepresenting
services to obtain reimbursement, are “frequent and widespread,”
to use their words.

It is no wonder that the Inspector General admitted in Sep-
tember of 1996 that the durable medical equipment, or DME, in-
dustry, another section of the Medicare system we are going to
speak about today, “has consistently suffered from waves of fraudu-
lent schemes in which Medicare is billed for equipment never deliv-
ered, totally unnecessary equipment or supplies, or equipment de-
livered in a different State than billed in order to obtain higher re-
imbursement.”
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Put simply, despite the fact that we have known about this prob-
lem for a long time, the Federal Government continues to do a poor
job of protecting our elderly citizens and the American taxpayers
from those who fraud and abuse the Medicare system.

This hearing, initiated by the Permanent Subcommittee on In-
vestigations and the Chairwoman, is an extremely important and
timely tool for pressing the Federal Government into the kind of
intelligent and focused attack on Medicare fraud that has been too
slow in coming. I know we will be able to point out many instances
of fraud and abuse that should never occur.

I am also interested in these hearings, though, to find out what
we can do about it, and for our witnesses and anyone who wants
to contact the Subcommittee, to give us a better handle on this.
Can we use whistleblowers, since we cannot get in and inspect ev-
erything that happens with every claim; people who see a lot of
fraud within the system themselves and people who do not want
to see taxpayers’ dollars wasted can be of valuable help to the Com-
mittee in pointing out some of these things for us.

Should we get into asset forfeiture as we have done with some
of the drug cases, and seize property, and can we put some of that
asset forfeiture money back into more investigation to cut out more
fraud, things like that? Can we contract outside and allow outside
contractors to go in and find some of this fraud and abuse? Can we
expand the role of the IG? The IGs have been a real success story.
That is another one that was started by this Committee. As a re-
sult of the expansion a few years ago, we now have IGs in 61 dif-
ferent agencies and departments of government, doing a good job.
Can we expand the IG role internally to find some of these things?

I think these are some of the things that we would like to have
in addition to pointing out all the horror stories that I am sure we
are going to hear.

Madam Chairwoman, that is a little longer statement than I had
planned to make, but thank you very much.

Senator COLLINS. Thank you very much.

I am delighted that our first panel of witnesses, our colleagues
Senator Grassley and Senator Harkin, could rearrange their sched-
ules in view of the postponement yesterday; I know that it is a sign
of your deep commitment and interest in this area, and we look for-
ward to taking advantage of your expertise.

Senator Grassley, if you will proceed.

TESTIMONY OF HON. CHARLES E. GRASSLEY,! A U.S. SENATOR
FROM THE STATE OF IOWA, AND CHAIRMAN, SENATE SPE-
CIAL COMMITTEE ON AGING

Senator GRASSLEY. Senator Harkin and I do not claim that you
have to be from Iowa to know about health care fraud, but——

Senator COLLINS. It helps.

Senator GLENN. It does not hurt.

Senator GRASSLEY [continuing]. He has been active in it a very
long time—not active in fraud, but active in ferreting out fraud—
and I appreciate very much being invited to testify as Chairman

1The prepared statement of Senator Grassley appears on page 61.
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of the Special Committee on Aging and appreciate your member-
ship on that Committee as well, Senator Collins.

Thank you for holding this hearing and, more importantly, using
this very important Subcommittee, which has the name of “Perma-
nent Subcommittee on Investigations,” but I call it the “Sub-
committee on Good Government” because of its decades of history
of keeping government responsible and making sure we get our
taxpayers’ dollars’ worth. And the fight that you are launching
today is going to continue in that tradition, I know.

I also apologize that after my short statement, I have another en-
gagement, so I would beg to answer questions in writing if you
have any questions that you want to follow up on with me.

Fraud, waste and abuse are, of course, enemies of our health
care system. It is a disease that is taking health care services from
our children, our spouses and our elderly parents, but most impor-
tantly, it is going to deprive future generations of the social safety
net that we have had for our seniors if we do not do something
about it very quickly. It is costing us unnecessary millions of dol-
lars, money that could and should be put to better use.

As Chairwoman of the Special Committee on Aging, it is a pleas-
ure to bring to your attention the findings of a General Accounting
Office (GAO) report ! that you have already referred to that was re-
leased to me just a few days ago. This is a report regarding the
prices that we taxpayers pay for medical equipment and supplies,
as well as the fact that Medicare often overpays large-volume sup-
pliers—just exactly the type of people you would think we would
not be overpaying if they were doing that much business with the
government and could get the special rates.

In 1996, the Medicare system paid out about $4.3 billion for med-
ical equipment and supplies used in 1996—that is $4.3 billion. I
brought a few examples of the medical equipment and supplies,
and you know, there are thousands of these items, but we have
brought a walker, we have catheters, we have glucose strips.2

What the GAO had to say in its most recent report, of course,
is alarming and troubling to all of us. Specifically, the GAO said
that the Health Care Financing Administration, which we know as
HCFA, does not know specifically—now, get this—does not know
specifically what products it is paying for when it pays for medical
equipment and supplies.

Could you ever imagine paying someone for supplies that they
are delivering to your patients, clients or agents, and not knowing
exactly what you are paying for? If that were a private business,
I would presume you would not be in business for a very long pe-
riod of time.

It is interesting. This situation reminds me of the unmatched
disbursements of the Department of Defense, which you have heard
me talk about for the last several months on the floor of the Sen-
ate, where the Department of Defense does not want to do account-
ing work as a transaction occurs, like other businesses do.

Of course, the very next question one would ask after learning
that HCFA does not know exactly what medical equipment or sup-

1Exhibit No. 1 appears on page 169 in the Appendix.
2 Exhibit No. 2 appears on page 179 in the Appendix.
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plies it pays for is, Why doesn’t it know that? The reason is that
HCFA does not require suppliers to identify specific products on
their Medicare claims. Instead, suppliers use HCFA billing codes
that usually cover a broad range of products of different types,
quality, and market prices. Because Medicare pays suppliers the
same amount for all the products covered by a single billing code,
the supplier has a financial incentive to provide the cheapest prod-
uct covered by that billing code.

Perhaps an example would be helpful, and that is why I have
three different types of catheters with me as an example. For the
long-term one, you have a price of $17.90; for a medium-term one,
a price of $5.19; and for the short-term, a price of $1.09.

Well, let us say that I am a supplier of these catheters, and I
have a catheter that costs $1, and I have some that go all the way
up to $17. But what does HCFA pay? Well, as you can see there,
it pays between $9.95 and $11.70, so about $10 is what they pay
under that billing code that covers all catheters. So that if you are
a supplier, you are crazy to supply the expensive catheters when
you could supply the cheaper ones, and it means a great deal if you
are a supplier. But what a bad deal it is if you are one of the mil-
lions of taxpayers who pays into the Medicare system, and you are
getting the cheap one, and you are paying for at least the medium
price one or even more than that, as an example.

This example of the catheters demonstrates vividly to me that
the $4.3 million that we are spending annually for medical equip-
ment and supplies is higher than it need be. It also tells me, like
it or not, that we have a payment system here that is “just plain
broke.”

I would like to shift for a moment to what can we do about some-
thing like this, that is “just plain broke.” We all as legislators, as
parents, as taxpayers, have a responsibility and a commitment and
a duty toward improving this situation.

In its report, the GAO said that the billing code system that
HCFA uses provides insufficient information for properly identi-
fying and paying for products billed to Medicare, and this need not
be the case. It is very simple.

The Department of Defense, for example, and some health care
purchasing groups are beginning to require their suppliers to use
product-specific codes called universal product numbers, not dif-
ferent from what you find on your grocery supplies that you buy
at the supermarket. Here is an example, just use the specific ones,
like on this glucose box.

These universal product numbers identify the individual product.
In this manner, you get what you pay for, plain and simple—not
you pay for what you do not get.

I say that HCFA should be required to do the same, and in that
vein, I will introduce legislation that I hope Senator Collins and
the other Senators here today will join me in introducing, to ensure
that HCFA immediately begins an intensive effort to initiate uni-
versal billing codes for medical equipment and supplies that are
billed to the Medicare program.

In this way, we will dramatically improve the system. Then we
can redirect those savings to other areas in need of attention.
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In closing, I would be remiss if I did not say that citizens have
an involvement in this as well, maybe following on what Senator
Glenn said. We want to get people to be a part of this system; we
want the average citizen to see himself or herself as a policeman
of this system or even as a prosecutor of this system. So I would
bring to your attention some legislation that I got passed 10 years
ago for the False Claims Act. Qui tam was passed because of the
problems in the Department of Defense, but it is now being used
more in health care than any place else, and I would ask that in
this legal, whistleblower-type action, where a citizen can file a civil
claim on behalf of himself or herself and the government for viola-
tion of a statute that provides a specific penalty for wrongdoing. If
the case works out, the individual may keep part of any resulting
penalties.

So I thank you for this opportunity to bring this GAO report and
the coding system to your attention, and hopefully we can turn
some of this around.

Thank you very much.

Senator COLLINS. Thank you very much, Senator Grassley, for
your excellent testimony. Your full statement and any reports or
anything else you would like to submit will be published in our
hearing record.

Senator Harkin, we look forward to hearing from you.

TESTIMONY OF HON. TOM HARKIN,' A U.S. SENATOR FROM
THE STATE OF IOWA, AND RANKING MINORITY MEMBER,
SUBCOMMITTEE ON LABOR, HEALTH AND HUMAN SERV-
ICES, EDUCATION AND RELATED AGENCIES, SENATE COM-
MITTEE ON APPROPRIATIONS

Senator HARKIN. Thank you, Madam Chairwoman, and I thank
my colleague Senator Grassley for his work in this area. We have
worked together very closely in trying to ferret as much of this
waste and abuse as possible, and I thank him very much for his
work in this area.

Several years ago, a woman by the name of Shirley Pollack, from
Atlantic, IA, wrote to me. It turned out that her mother-in-law had
been in a nursing home, and she had received a statement after
she got out for bandages. The statement said that Medicare had re-
imbursed the supplier $5,000 for bandages for 3 weeks.

Shirley said, “This is impossible. I know my mother-in-law did
not use that many bandages.” So she went back to the nursing
home, and she was told, “This is not a bill. Your statement says
‘This is not a bill.”” And she was told, “Do not worry about it; you
do not have to pay it anyway.”

She said, “Well, somebody has got to pay it.” So she started going
around to different places, and came to my office, and we looked
into it and found, of course, that indeed, her mother-in-law had not
received $5,000 worth of bandages in 3 weeks, but that is what
Medicare had paid for because of the types of billing problems that
they have that Senator Grassley just spoke about.

I started having hearings when I was Chairman of the Sub-
committee on Appropriations for HHS. In 1989 I had my first hear-

1The prepared statement of Senator Harkin appears on page 63.
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ing, and we have been having them ever since. Here are all the re-
ports that we have right here—reports from GAO, HHS, IG, and
all of our hearing records.

Now, Senator Glenn, you want an answer to what we can do
about it. I have been advocating for years that only one thing is
going to solve this—good old free enterprise competitive bidding.

I was shocked to learn that under Medicare, going clear back to
the beginning of Medicare, pays on a fee basis that was set up
years ago and is adjusted for inflation. And it just goes on year
after year after year after year, and nothing is done about it.

So we started comparing—I do not know if you can see my chart
over there, Madam Chairwoman—what the Veterans Administra-
tion was paying compared to Medicare. For instance, for this little
syringe, Medicare was paying $2.93; the Veterans Administration
paid $1.89 for exactly the same syringe. For that walker that Sen-
ator Grassley was talking about, Medicare paid $75, and the VA
paid $25—for exactly the same walker. For a commode chair—
which I do not have here, obviously, but I do have a picture of it
right here—a simple device—Medicare paid $99.35, and the Vet-
erans Administration for the same commode chair—I am not talk-
ing about different things; the same one—paid $24.12.

This is saline solution—Medicare paid $7.90; the Veterans Ad-
ministration paid $2.38—and on and on and on. These are items
that we looked at just about 2 years ago, and the potential savings
that could come from them.

Why is it that Veterans Administration pays that much for the
same item, and Medicare pays that much more? The Veterans Ad-
ministration engages in competitive bidding. They put it out and
say: If you want to supply it, give us a bid.

That is the answer to it. Now, why haven’t we gotten it? Well,
you said it, Madam Chairwoman—$23 billion they estimated last
year—it was higher than what we had thought before. We had
thought it was more like $18 billion a year. If you take $23 billion
a year, and you look at the budget, where we are trying to make
all these cuts in Medicare to save the Medicare system, if you could
just reduce the waste and the abuse—forget about the fraud—the
waste and abuse by 50 percent, you would go a long way toward
saving the Medicare system without making all the cuts and doing
all the things we think we have to do around here.

Why don’t we do it? There is only one answer—powerful lobbies.

Look at oxygen, for example. I have been on this oxygen kick for
several years—I am not taking it—but on going after the reim-
bursement for oxygen. We found—and these are round figures—
that the Veterans Administration was paying $120 per month, and
Medicare was paying $270 per month.

So we had hearings on this. We had the oxygen people in and
the Medicare people in. The oxygen supply people said, “Well, there
is a difference, you know. We supply all these services and all these
things that add up to more money than what the Veterans Admin-
istration paid for.”

Fine. I asked GAO to do an investigation into this and find out
what was going on.! Do you know what they found? No. 1, the

1Exhibit No. 3 appears on page 180 in the Appendix.
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same city, the same group of people, one veteran, one Medicare,
Medicare paying over 2% times as much, and actually, the vet-
erans were getting better service than what Medicare was doing—
better—at that price.

So this argument that somehow they were providing better serv-
ice for Medicare is nonsense. Well, we did take a step to solve it
in this budget we passed. As you know, there is going to be a cut
in reimbursement for oxygen by 37.5 percent. My question is why
does it take 2 years? The first year is a cut of 20 percent, and the
next year, another 17.5 percent. My observations are: First, that it
should have been done in 1 year. There is no reason to wait 2
years. It could have been done in 1 year. And second, why only 37.5
percent? It should have been a lot more than that. I think it should
have been up in the 50 percent range, as a matter of fact. From
a}lll tgle evidence that we have heard, why isn’t it cut more than
that?

So we are just throwing money away. We are throwing it away,
and there are people out there making a lot of money on this sys-
tem. What I have found is that most of it is not fraud; most of it
is simply a lax system out there that invites this kind of abuse. It
is abuse. Competitive bidding will do it. If we had competitive bid-
ding, look at the money we could save.

In this chart, Madam Chairwoman, last year, we reviewed 18
items. How many items is Medicare reimbursed for? Tens of thou-
sands. But we looked at 18 items. Medicare just this year alone,
if they had competitive bidding—if they paid the same as the Vet-
erans Administration—could have saved $236 million this year—in
1 year—$1.6 billion over the next 7 years, if they had just paid
what the Veterans Administration paid. That is for just 18 items.

As a matter fact, we went out and found out what the retail
prices were. Those are not on there—well, yes, we do have some
retail prices on there. We have wholesale and retail prices. We
found out that if Medicare just went down to the local drugstore
and bought retail, they could have saved $371 million over the next
7 years just by paying retail for them.

So again, I do not need to go through all of these, but again, a
big part of the answer is competitive bidding. Well, good news, bad
news. And finally, we got Medicare, about 3 years ago, to testify
that by gosh, in fact, they could use competitive bidding. They
fought it for a long time, but they finally admitted that, yes, they
could use it, and yes, it would save money, after we got all this evi-
dence and documentation on it.

The good news is that, in the bill that we passed yesterday, the
budget reconciliation act, we are “permitting” HCFA to engage in
competitive bidding. We “permit” them to do it. I think we should
have mandated them to do it as we do the Veterans Administra-
tion. But we permit it.

And hopefully, Madam Chairwoman, with your strong support—
and again, I thank you for having your first hearing on this issue,
because I do not think there is a more important issue than Medi-
care, no more important issue than getting a handle on this—with
your strong support, we can really hold HCFA’s feet to the fire and
get them to engage in competitive bidding right away, not down the
road.
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Just a couple of other things. On the itemization that Senator
Grassley talked about, this always astounded me, too, because
someplace, they do keep an itemized list, obviously. Then they put
it all together, they bundle it and pass it on.

Several years ago, we asked about the differences between com-
mercial technology and what the technology was at HCFA. HCFA
was using outdated computers and outdated systems to look at
these billings codes. I invite your attention to this GAO report that
came out in May of 1995, which basically said that if HCFA just
used commercial software that was out on the market, that was
being used by Blue Cross, Aetna, Prudential, and all these other
companies, they would save in the first year over $600 million, just
catching these kinds of billing codes. Try to get them to do it—you
talk about pushing on a mountain and not getting anywhere.

Well, now, finally, they are changing. But I invite your attention
and also your staff to look into this because HCFA really is not
moving ahead aggressively and adopting the kind of commercial
technology that will catch these kinds of billing errors that Senator
Grassley talked about. If you want more, I can get you more infor-
mation on that.

Finally, back to the Shirley Pollack example. I know you go to
senior citizens, as we all do. We go to congregate meal sites, senior
citizen centers. Any time you go into one of these centers just ask:
Has anyone here who has gone to the doctor or been in the hospital
or received a treatment ever received a statement where there
were things on there that you thought maybe should not have been
on there or that you had questions about? Watch the hands go up.

The fact is that when they get it, it says “This is not a bill,” so
human nature being what it is, when it says “This is not a bill,”
you do not pay much attention to it. Plus, it is not itemized. So if
an elderly person gets this, and it looks like it is too much, first
of all, it says, “This is not a bill,” and you do not even know what
is in there—what can they do about it?

There are two things. There is an amendment that I offered that
is in the reconciliation bill yesterday, and I hope it stays, that re-
quires first of all that the statements include the toll-free hotline.
There is a toll-free hotline for seniors to use to make sure this is
put on the statement. And second, if an elderly person gets a state-
ment and wants an itemized list, they can call that hotline, ask for
an itemized list, and they have to receive that itemized list within
30 days. That will tend to start putting a damper on this stuff.

The other thing that we did, that we funded last year, and it is
starting this year, under the Appropriations Committee, we put a
couple million dollars into what we call a “Medicare Waste Patrol.”
There are a lot of retired people out there, Madam Chairwoman,
who are retired doctors, nurses, accountants, lawyers, teachers,
and professional people who could be very helpful in this. There are
12 pilot projects going on around the country—I do not know ex-
actly what States they are in—to enlist the aid of the elderly in
helping to ferret out this kind of waste using their expertise so that
they can look at these statements. They can go to congregate meal
sites and senior citizen centers to start to work with the elderly to
help them get a handle on these bills. And that is just taking place
this year, as I said, in 12 sites around the country.
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Again, I am not going to go through any more of these examples;
you have hundreds of thousands of them. All I will say is that I
just hope that, first, we can continue to push on competitive bid-
ding, and I ask for your help in doing that and for this Subcommit-
tee’s help. Second, to make sure we get the kind of commercial
technology at HCFA that will help them catch these fraudulent—
not fraudulent—abusive practices; more often than not, abusive
practices, rather than fraudulent. And third, to ensure that the ox-
ygen cuts at least go into effect, and if we can collapse it, I would
hope we could do it in less than 2 years.

Thank you very much, Madam Chairwoman.

Senator COLLINS. Thank you very much, Senator Harkin. We ad-
mire your commitment to this issue and the expertise that you
have developed, and we appreciate your willingness to share it with
the Subcommittee.

Senator HARKIN. Thank you very much, Madam Chairwoman.

Senator GLENN. Could I ask a question, Madam Chairwoman?

Senator COLLINS. Yes.

Senator GLENN. Tom, is competitive bidding somehow discour-
aged in the law now? Is it actually forbidden?

Senator HARKIN. Oh, it is forbidden. The law forbids HCFA from
engaging in competitive bidding. That is true. It is amazing. It is
the craziest thing you have ever seen.

Senator GLENN. So it is actually in the law that they cannot go
out on competitive bid to get cheaper prices?

Senator HARKIN. They have to do it on the established fee basis
adjusted for inflation every year, and if new items come on, they
look at what the market is like out there for these items, they set
up a basis for that, and they plug that in; and they cannot engage
in competitive bidding. I think that is right—yes, my staff says
that is right. They are absolutely forbidden from engaging in com-
petitive bidding.

Senator GLENN. Well, that is something we are going to want to
ask about in a little while and see what we can do on that one,
too.

Senator HARKIN. What you will hear is that—here is what you
will hear, because I have heard it so many times, and you have got
to be prepared for it. They are going to say, well, you see, if you
get engaged in competitive bidding, you will not get the quality.

Well, as you know, I have been a strong advocate of disability
policy, and there are a lot of people with disabilities who get wheel-
chairs and things like that who will say, “We will get an inferior
product.”

Well, my response to that is that what HCFA can do is set up
quality standards. That is what the Veterans Administration does.
They set up a quality standard, and they say, OK, here are the
standards you have to meet for durable medical equipment, sup-
plies and other things—now competitively bid for it.

Senator GLENN. Is the billing code issue that Senator Grassley
asked about a major problem, too, in that they lump things to-
gether? That sounds to me like you pay for a Lincoln Continental,
and you get the cheapest Ford.

Senator HARKIN. Yes. You have got to read this report, John. It
is incredible. We have all kinds of examples. Here is an example
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of unbundling, where a physician was paid for two x-ray exams on
the same date of service—he is showing being paid for one—HCFA
allowed $98, when they should only have allowed $75—$23 less.

Here is an example of fragmentation; an example of mutually ex-
clusive procedures, and on and on and on and on—every one of
them because of the problem that Senator Grassley spoke about in
catching these.

Senator GLENN. Thank you.

Senator COLLINS. Thank you very much.

Senator HARKIN. Thank you very much, Madam Chairwoman.

Senator COLLINS. Our second panel is a panel of law enforcement
witnesses. The first witness is Michael Mangano, who is the prin-
cipal deputy for the Office of Inspector General at the Department
of Health and Human Services. In that capacity, he directs the
day-to-day operations of the Office of the Inspector General and
oversees reviews that provide the Secretary with independent find-
ings and recommendations.

The second witness on this panel is Charles Owens, who is chief
of the Financial Crimes Section for the Federal Bureau of Inves-
tigation. As chief of the Financial Crimes Section, Mr. Owens has
the national management responsibility for all types of financial
crimes investigations, including health care fraud, financial institu-
tions fraud, and insurance fraud. He also serves as the national
program manager for the White Collar Crime Program, the FBI’s
largest investigative program.

Pursuant to PSI Rule 6, all witnesses who testify before the Sub-
committee are required to be sworn, so I would ask that you stand
and take the oath at this time. Please raise your right hand.

Do you swear that the testimony that you will give before this
Subcommittee is the truth, the whole truth, and nothing but the
truth, so help you, God?

Mr. MANGANO. Yes.

Mr. OweNs. I do.

Senator COLLINS. I want to thank our witnesses for accommo-
dating the Subcommittee’s need to change the hearing from yester-
day to today. I appreciate your willingness to accommodate us and
assist us in this problem area.

I am going to ask you in the interest of time to confine your oral
testimony to 10 minutes each. The lights will cue you. At 8 min-
utes, the yellow light will go on, telling you that you have 2 min-
utes remaining, and when the red light comes on, we will ask you
to wrap up so there will be time for questions.

I want to emphasize that your full testimony will be included in
the record as well as any other materials that you want to provide.

Mr. Mangano, we will proceed with you at this time. Thank you.

TESTIMONY OF MICHAEL F. MANGANO,! PRINCIPAL DEPUTY
INSPECTOR GENERAL, U.S. DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Mr. MANGANO. Thank you very much, Madam Chairwoman.
I am very pleased to be here with you this morning to talk about
some of the work that we have been carrying out in the Medicare

1The prepared statement of Mr. Mangano appears on page 66.
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area. Medicare no doubt is one of the most important social and
health programs in this country. With expenditures exceeding $190
billion this year, it is no wonder that it is an inviting target for
those who want to unfairly abuse that system for their own profit.

As evidence of that, so far this year, we have completed 700
criminal and civil investigations that will return about $1 billion
to the Medicare Trust Fund from those who have abused the pro-
gram. We have also excluded about 980 health care providers who
have been committing fraudulent or abusive practices in the pro-
gram. In my testimony, I identify eight program areas that we
think are most commonly abused today and a couple of manage-
ment vulnerabilities that we think need to be closed off. But I will
confine my remarks here this morning to four program areas that
the Subcommittee seems to be most interested in with this hear-
ing—home health, nursing homes, durable medical equipment, and
hospital double billing.

With regard to home health services, this is probably one of the
fastest growing areas of the Medicare program today, doubling the
number of visits per episode per beneficiary in the last 6 years.
From 1990 to 1996, the program increased from 36 visits per bene-
ficiary to 76. Medicare paid for about 250 million visits by home
health aides in the last year. The program’s financial costs have
really been sky-rocketing, from $3.5 billion in 1990 to almost $17
billion last year. The Congressional Budget office estimates that if
we do not do anything to put the brakes on this program, it will
be a $31 billion program by the year 2002. So action is clearly war-
ranted.

We believe some of this increase reflects the aging of the popu-
lation and technology increases. But unfortunately, I have to tell
you here this morning that fraud and abuse are also clear culprits
in some of the increases going on with this program.

In audits that we have conducted across many of the States of
this country, we found individual home health agencies guilty of
violations of the law with 19 to 64 percent being the range of ineli-
gible services that have been billed to Medicare. In reviews we
have done on a statewide basis in four of the largest States in the
country, we have found that the rate of improper payment tends
to be around 40 percent. I think that was mentioned by either Sen-
ator Grassley or Senator Harkin. That is a very disturbing result.

We think the vulnerabilities of the program are fourfold. One is
the service is delivered at home; so there is very little supervision
of this service. Two, there is no limit to the number of home health
visits that a beneficiary can receive. Three, there is no beneficiary
copayment, so there is not that natural break by the beneficiary to
question the provider about whether additional home visits are
really needed. And finally, I have to harken back to a Committee
report here that was done in 1981, which focused on the cost-based
nature of this benefit, which really prevents the home health agen-
cy from having any incentive to reduce their costs.

I want to give you an example of a recent case that we had in
the District of Columbia that will give you a quick glimpse of what
this process is like. The chart here on the right was used before
a jury to explain how home health care visits were paid for. You
have a couple of handouts which are copies of that chart as well
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as a blow-up of the first two notices on the left. Basically, what
happens is the home health care nurse goes out and delivers the
service at site, come back and fills out, in this case, a time slip that
goes back into their accounting office which pays that nurse for
that visit. The form at the bottom is called a “Skilled Nursing Visit
Report,” and it gives the details on what was wrong with the pa-
tient, who he went to, all the details of it.1

Now, if this is a Medicare bill, those forms will go to the Medi-
care agency. The contractor for the District of Columbia was Inde-
pendence Blue Cross. The contractor will pay that bill. If it is Med-
icaid, it goes into the Medicaid agency for the District, which was
First Health Services Corporation. Then the District pays that bill.

What we found in this particular case was that over 1,400 home
visits lacked any documentation that a visit was made. That is,
those first two sheets were not completed. You might be surprised
to find out that some of those visits were to beneficiaries who were
in hospitals, which would clearly be illegal. That home health care
owner was fined $100,000 in restitution to the program and sent
to jail for 2 years; his co-owner has fled sentencing.

The key here, we think, in home health is with the physician.
The physician is really the gatekeeper of the system. Some of our
audits have found that the physicians ordered home health care
visits without even knowing the patients or examining those pa-
tients.

We think there are a few solutions to this problem. In order to
protect the benefit and seal it off from some of these abusive prac-
tices, we think a couple of things have to happen. One, the law
needs to be changed so the physician must be required to actually
examine the patient and then do so on a periodic basis thereafter
to ensure that the patient really needs those home health care ben-
efits.

The second solution is very much in concert with the report that
was completed by this Subcommittee in 1981. That is, we should
increase focused reviews by the Medicare contractors to zero in on
those providers that we think are most abusive, and we should do
more periodic audits of their records.

And finally, a move to the prospective payment system will, we
think, put some brakes on this process.

Nursing homes are also a fairly growing segment of the Medicare
and Medicaid budgets, last year accounting for about $46 billion.
Our chief concern here is a growing movement to cost-shift from
Part A, which most people consider the nursing home bill, to Part
B—that is, having service providers and product providers like du-
rable medical equipment salesmen coming into the nursing homes
and billing the Medicare program directly, not through the nursing
home.

One of the consequences of this is that the beneficiary then has
to pay a copayment. Just as a couple of examples of that, we found
$17 million in mental health services being billed to the Medicare
program that were inappropriate; that is 24 percent of all mental
health services in a nursing home setting. We found psychological

1Exhibit No. 4 appears on page 197 in the Appendix.
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services being billed as group therapy when in fact they are really
social events.

In this area, we think a prospective payment system is needed
for Medicare Part A, and for those bills that fall outside of Part A,
we think a consolidated bill ought to be put together and sent from
the nursing home, not from the disparate service and equipment
suppliers.

A lot of discussion occurred in the last panel on durable medical
equipment. This really has become a nagging problem that consist-
ently harms the Medicare program—services not delivered; prod-
ucts charged that were more expensive than the services that were
provided; unbundling, that is, taking a piece of equipment apart
and billing it separately so that the reimbursement is at a much
higher rate; unnecessary services; excessive prices—you name it.

Whenever we see a big spike-up in a particular product, that
causes us to say something may be going wrong here; that causes
us to get involved with doing our audits and investigations. Some
of those products that we have spent a lot of time with over the
years deal with incontinence supplies, lymphoedema pumps, power-
operated vehicles, seatlift chairs, orthotic body jackets, and the list
goes on and on. This is a high-profit industry for a number of rea-
sons, including ease of entry, and the safeguards are really not as
strong as they need to be.

I want to give you one example of an abuse that really has sort
of a happy ending that shows what we can do when we really put
our effort to it. We have testified a number of times on inconti-
nence supplies. These are supplies dealing with persons who have
incontinence problems. In 1994, Medicare paid $260 million for
these incontinence supplies. We found abuses in two areas—one,
where persons were billing for urinary collection pouches at about
$7.38 apiece, but actually delivering 33-cent diapers, which are
never reimbursable in the Medicare program. We also found de-
vices that were being billed that were not being billed in concert
with a prosthetic device, like a catheter, and that is not covered by
the Medicare program. So $260 million was billed in 1994.

Because of the reviews that we did, the investigations, which
have brought back about $45 million—and I have to say the very
prompt action of HCFA in instructing their carriers to pay a great
deal more attention to those bills—we were able to reduce the in-
continence bill that Medicare pays by $100 million in just 1 year.
That is a dramatic drop, but it shows you the abuse that was going
on in that system.

We think that one of the things that we can do to clean up this
industry is to require surety bonds on the part of the salespersons.
We think that there ought to be onsite visits at the beginning when
suppliers apply to bill the Medicare program. We think that there
ought to be some more generalized recommendations to deal with
some of the systemic problems. We clearly endorse the rec-
ommendation of Senator Harkin that there ought to be more com-
petitive bidding here and to increase the ability of Medicare to re-
duce a price when it becomes inherently unreasonable, when they
are clearly paying too much money.

The last area I want to mention is the hospital double-billing.
Medicare reimburses for inpatient care on the basis of the diag-
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nosis of the patient. That is the prospective payment system. All
the services that are delivered to that patient for that inpatient
stay are supposed to be included in that. One of the regulations
they have is that any related nonphysician service delivered within
72 hours of that visit ought to be encompassed by that.

What we have found, though, is that a number of hospitals have
been billing outside of that 3-day (72-hour) window, primarily for
nonphysician outpatient services, and typically, laboratory services
that get billed. In our reviews, we found about 4,600 hospitals that
were billing this extra or duplicate bill for that. This is a problem
that equated to about $100 million. We are now doing our fifth re-
view. After the fourth review, we went back and told the industry
that this billing practice was abusive, and even after Medicare had
collected about $100 million, they were still doing it. We engaged
with the Department of Justice and are pursuing these cases under
the Civil False Claims Act. We believe we will recover about $100
million there.

Madam Chairwoman, I thank you for the opportunity once again,
and I would be happy to answer any of your questions.

Senator COLLINS. Thank you very much.

I want to welcome Senator Durbin, who has joined us. I also
want to explain that unfortunately, we are going to have votes all
morning. Senator Glenn and I are going to switch off voting to try
to keep the hearing going, since it is likely to be a busy day.

I am going to ask Mr. Owens to proceed now, and then we will
question the whole panel after your testimony.

TESTIMONY OF CHARLES L. OWENS,! CHIEF, FINANCIAL
CRIMES SECTION, FEDERAL BUREAU OF INVESTIGATION

Mr. OWENS. Thank you. I appreciate the opportunity to be here
today representing the FBI in this important hearing.

As the Subcommittee is well aware, the FBI has identified health
care fraud as a top priority in recent years and is increasingly de-
voting more resources to it and conducting more investigations.
The Health Insurance Portability and Accountability Act of 1996,
with dedicated funding for several years, a Federal health care of-
fense, and other provisions was a shot in the arm to this effort.
Federal law enforcement is in a better position to combat this seri-
ous financial crime problem today, and we greatly appreciate the
support of Congress with the passage of this Act.

This appears to be chart day, and we too have brought some
charts, although I think ours are the only ones that have a purple
background. I would like to refer to them very briefly, and there
is a total of five. I think they will give you a good summary of what
the FBI is doing in our efforts to combat health care fraud.

The first chart, which is the one on the left, reflects the commit-
ment of our agents to health care fraud investigations.2 Our real
emphasis in this area began in 1992, at which time we were using
approximately 112 agents to investigate health care fraud matters.
And you can see that incrementally, we have increased that effort
to the point where, at the end of the second quarter of this fiscal

1The prepared statement of Mr. Owens appears on page 77.
2 Exhibit No. 5 includes charts (a) through (e) appears on pages 200-204 in the Appendix.
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year, we were using in excess of 350 agents to combat health care
fraud. We are now close to the end of the third quarter, and that
number is up in the range of 370 agents. And of course, with the
funding that is provided from the HIPAA, that will continue to in-
crease over the next several years.

The second chart reflects the caseload that we have had during
the same time period. Again in 1992, we had 591 investigations
open at the end of that fiscal year, and that number as of the sec-
ond quarter has increased to in excess of 2,300 investigations,
about a 290 percent increase during that period of time. And frank-
ly, that is an extremely high number of investigations. These are
very complex investigations, and although our commitment of
agents may continue to go up, I would expect that our caseload
would not increase dramatically from that level because of the com-
plexity of the investigation.

The next chart reflects the number of convictions that have been
obtained. Many of these are from multi-agency investigations—
from 116 convictions of both individuals and corporations in 1992,
as of the end of the second quarter this year, we have achieved 284
convictions, and if you annualize that, you can see that at the end
of this year, we should achieve well over 500 convictions in the
health care fraud investigations.

The fourth chart reflects the breakdown of the total health care
expenditure, which is about $1 trillion, and of course, the FBI in-
vestigates not only frauds against Medicare and Medicaid and the
other Federal programs, but frauds against the private payers as
well. That breakdown reflects 56 percent of the costs are with pri-
vate payers, 44 percent with government programs. But the inset
in the left corner reflects that of the 2,300-plus cases we are inves-
tigating, 60 percent of them involve fraud against some Federal
program. And again, we tend to classify our cases either as private
or Federal, and many times the unscrupulous individuals are de-
frauding both the private payers as well as the Federal programs,
and in the instance where the Federal programs are defrauded, we
would classify it that way.

The final chart which we will put up here I think shows the di-
rect impact of the HIPAA legislation and the funding associated
with that. Our emphasis in our larger field offices that are experi-
encing the greatest problems has been to try to get dedicated
squads, full squads, to investigate health care fraud, so the agents
are not diverted to a multitude of white collar crimes but can con-
centrate just on health care fraud. And of course, it is a very com-
plex area that requires a lot of training of our agents to make them
competent to investigate these areas.

Prior to the enactment of HIPAA, we had dedicated squads in a
number of field offices reflected in the chart here—Boston, Chicago,
Dallas, Miami, Newark, New Haven, New York, and WFO. As a re-
sult of the additional funding and the additional agents we were
able to apply to this, we have added squads in Cleveland, Los An-
geles—in Miami, we have added another squad, so we actually
have three squads investigating health care fraud in Miami now—
as well as New Orleans, New York to a second squad, Phoenix and
Tampa.
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I think that shows the direct impact of the legislation that has
better enabled us to fulfill our responsibilities in this area.

As a result of FBI investigations and our assessment of the vul-
nerability of the health care system to fraud, as has been stated
here previously, no segment of the health care system is immune
to fraud. In my statement, I have summarized a number of signifi-
cant accomplishments in areas such as laboratory billings, home
health care and durable medical equipment, and many of these ac-
complishments resulted from joint and multi-agency investigations,
which I think are really important that we do in this area.

Much has been said about the substantial penalties levied
against several large corporations operating independent clinical
laboratories, and this is only one area of health care fraud. But in
the Midwest, five individuals defrauded Medicare of more than $25
million in marketing durable medical equipment to nursing homes
and were charged in that case with the RICO statute, which I
think is an important development and a statute that we can con-
tinue to utilize to make more significant impact in health care
fraud.

And in another case, a Pennsylvania man who established bogus
companies not only in Pennsylvania but also in Florida and Texas
obtained a provider number and caused losses to Medicare of over
$12 million by billing for noninvasive laboratory services when in
fact his company had no employees and no one was ever tested. He
and two others have pled guilty and are scheduled to be sentenced
in the month of July.

Health care fraud is causing a serious financial drain on this
country, and we must continue our collective efforts to combat it.
The FBI is working closely with the Inspector General of the De-
partment of Health and Human Services, the Defense Criminal In-
vestigative Service, and other Inspectors General, the Health Care
Financing Administration, State Medicaid Fraud Control Units,
and the United States Attorneys throughout the country, often in
task forces, to address this problem. We are using the full array
of investigative techniques including undercover operations and are
increasingly using civil as well as criminal remedies in this effort.
We are hopeful that through our continued collaborative efforts, we
can begin to reduce the level of health care fraud.

That concludes my initial statement, and I will be happy to an-
swer any questions.

Senator COLLINS. Thank you very much, Mr. Owens.

Mr. Mangano, I would like to go back to an example that you
gave in your testimony about the home health care provider who
actually billed HCFA for over 1,400 skilled nursing visits for which
there were neither time slips nor nurses’ notes documenting that
the visits were made. Could you tell us more about this individual,
what was his background, and how easy is it for someone to be-
come a home health care provider?

Mr. MANGANO. I do not have information on that particular pro-
vider, but it is fairly easy to become a provider in this program,
and that is why we and HCFA together believe we ought to do
some things to make it harder to become a home health services
provider in this area.
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One of the problems with this benefit is that under current law,
a home health agency could actually provide one service, like bath-
ing a home-bound patient, and subcontract everything else out.
Then you get into problems with abusive subcontractors.

I will give you one example that occurred in Florida which I
think really gets to your question. In Florida, the Medicaid agency
asked providers to resubmit their applications because they
thought people were doing abusive things both in the durable med-
ical equipment area and I believe in the home health area. Only
half of the providers resubmitted applications. So we think there
is a lot of abuse here. People get into this program easily. We had
one case where a person who was an ex-felon applied to be a home
health provider. He had a friend who was a nurse who really be-
came the front for the organization. As soon as the person got his
provider number, the nurse left, but he had the business.

One of the legislative fixes that we are supporting is for Medi-
care to have the opportunity to exclude people from ever entering
into the program if they have prior criminal convictions. We think
that will go a long way toward excluding some of these nefarious
persons.

Senator COLLINS. I would note that the staff has informed me
that the person you cited in your testimony had no background in
home health care, and indeed had been a D.C. cab driver before
getting into home health care; so I think that does suggest that
perhaps we do need more screens in that area.

I am going to have to leave to vote, and I do not know whether
Senator Durbin wishes to go and vote now also. We have 4 minutes
remaining.

Senator DURBIN. Could I ask a question before we leave?

Senator COLLINS. That would be great, and Senator Glenn will
Chair the hearing until I get back.

Thank you.

OPENING STATEMENT OF SENATOR DURBIN

Senator DURBIN. I will only be able to stay for a few minutes,
but I wanted to ask a question. I read over the testimony from Mr.
Mangano and Mr. Owens, and it seems like the problem in home
health care is that there are no onsite visits and reviews of records,
and there are not a lot of whistleblowers out there. I can under-
stand if a person is frail and elderly, they are not watching every
move made by a home health care provider carefully auditing the
equipment that is being delivered against what is being charged.
That is probably more than we can ask.

I believe in home health care. You can look at it in terms of cost
and where people would like to be to receive their care, and it
seems like something we should move toward. How do we build
into this system some safeguards to avoid the kinds of abuses that
you are all reporting today?

Mr. MaNGANO. Well, I think one of the problems is that with
home health services, since the beneficiary does not have a copay-
ment, the Medicare program does not send them an explanation of
medical benefits. If a beneficiary could see that explanation of med-
ical benefits, it would indicate the services that they have received.
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One of the problems we have found is that services that are
being billed are not actually being provided, so a beneficiary would
see that they did not get that service on that particular date.

Senator DURBIN. What is to stop that statement from being sent
whether or not there is a copayment—I mean, the copayment we
are talking about is $5.

Mr. MANGANO. OK, yes. Medicare right now is doing an experi-
mental program where they are actually sending the explanation
of medical benefits. We expect to hear the results of that fairly
shortly. I believe they are doing that in Florida, and we think that
will prove to be efficacious for the program. We think that it then
ought to be mandated across the entire program.

Senator DURBIN. Let me tell you what we did this week. We just
voted in the Senate to raise the eligibility age for Medicare from
65 to 67. It is estimated that over 5 years, that will save us $10
billion. It is very controversial because it means that some 7 mil-
lion Americans at age 65 have got to have their own health insur-
ance when this is fully implemented and that Medicare will not
cover them. I opposed it and had an amendment which lost in an
effort to stop it.

But I look at this, and we have a situation where we are report-
ing up to $18 billion a year that we are losing in Medicare fraud
and waste, and I am thinking to myself, we are going to toss 7 mil-
lion people out of Medicare eligibility and tell them: Go and find
your own health insurance because Medicare cannot afford you
anymore. And we have $18 billion—do you think that is a fair esti-
mate, Mr. Mangano, of the amount of waste and abuse each year
in Medicare?

Mr. MaNGaNO. Well, the $23 billion figure that was mentioned
a little earlier was for improper payment. That included everything
from fraud, waste and abuse to mistakes that providers made.
However, it did not look at the entire range of fraud and abuse.

So there is clearly fraud, waste and abuse in the system, and we
have to do a better job at trying to find it. If I could go on just a
little bit with home health services, we took a look in one of our
other reviews at what the cost of home health services was in
Medicare risk HMOs. The HMOs actually have to provide their
own home health benefits, and most of them do it on a contract
basis. They were paying about one-fourth of what the fee-for-serv-
ice Medicare program was paying. The reason that was so much
less is they had somebody managing the benefit; so there was
somebody determining whether the beneficiary should actually re-
ceive the services or not. The HMO is a prudent purchaser of those
services. When it is left primarily to the home health agency to de-
termine or to affect the number of visits, you have this dramatic
increase. Many of the old line home health agencies, the ones that
we all remember from our youth, were averaging about 33 visits
per beneficiary in the time that we reviewed it. But the newer, un-
affiliated for-profits are averaging about 102 visits. I think that
says a lot.

Senator DURBIN. I am sorry to have to leave. I am told I have
12 seconds to get to the floor. So we will have a brief recess at this
point until Senator Glenn returns.

Thank you very much for your patience.
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[Recess.]

Senator GLENN [presiding]. The hearing will be in order.

I apologize for the truncated nature of things here, but it is be-
yond our control. We have votes on the floor, and they are going
to be running about every 20 to 25 minutes or something like that,
I am afraid. So that is just the way it goes.

According to this past February’s High-Risk Report on Medicare,
fewer than 1 percent of all Medicare-certified home health agencies
received on-site, comprehensive reviews. That was as of 1994. Now,
it is difficult to detect something if it is not going to get checked
often and on a bigger percentage than that, of course, to really get
into this thing.

The GAO’s quote in their report was: “Comprehensive medical re-
views are an essential component of post-payment reviews of home
health agencies.” Mr. Mangano, is that 1 percent rate of on-site in-
spections still about the rate today, do you know?

Mr. MANGANO. I think it is somewhere between 1 and 3 percent
that actually get reviewed. Now, these are full audits of the benefit.
This would involve somebody taking a look at the medical record
and determining whether the beneficiary needed the service, what
physician ordered them, and so on.

But it points out a problem with the program. Back around the
mid-eighties, they were doing reviews of about 60 percent of the
claims in home health. Home health has grown from a $3.5 billion
program in 1990 to just under $17 billion last year.

The Medicare program is just inundated with so many claims—
over 800 million claims for all services across the program—that
tllley are really unable to spend enough time with any individual
claim.

For Medicare program safeguard activities—these are the kinds
of things that would be included in audits and more detailed looks
at providers—from about 1988 to just last year, they have only in-
creased that budget by about 11 percent; but the number of claims
has increased probably 70 percent in that time frame. Last year,
under the leadership of persons like yourself, with the Kassebaum-
Kennedy bill, you turned that around and are now giving HCFA a
more definite increase in program safeguard activities. This year,
they will have about $440 million.

As they get more money to do that, we think they will be more
effective, but the bottom line problem is they did not have the
money; they did not do the reviews; and if they do not do the re-
views, people will abuse the program.

Senator GLENN. Mr. Owens, is the FBI geared up to take this on?
Do you have enough manpower to get into this thing? What I mean
is that, as Mr. Mangano points out, we have had an explosion over
the past 5 years in this area, and I do not think that our number
of people have kept up with it. Are we able to really monitor this
in a meaningful way?

Mr. OWENS. I think the criminal matters that have come to our
attention—we have shown in the charts that we have submitted a
dramatic increase in both the number of agents committed to it
and the number of cases. But we are having to be selective in the
cases that we work, to try to work the most egregious cases where
we can make the most impact.
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Senator GLENN. I will ask you both about this. How much of this
is just pure, old fraud, crooked dealing, crooked billing, as opposed
to systemic problems as billing codes and things like that that Sen-
ator Grassley mentioned a little while ago? Is the billing code thing
a major problem?

Mr. MANGANO. It is a major problem in some areas, particularly
in the durable medical equipment area, where some of the codes
are broader than they should be. They encompass several different
kinds of pieces of equipment that fit that code. When people decide
to abuse the program—and I have to emphasize it is their decision
to abuse it—they know what they are doing. When they supply
something that is less expensive—when they do that, it is very dif-
ficult to catch.

We find coding problems also in other areas of the program—hos-
pital admissions, for example, where we find some evidence of hos-
pitals charging for a higher diagnosis code than was actually deliv-
ered. In physician offices, we find those problems as well.

I have to echo what the Chairwoman said earlier this morning,
that most providers are honest, decent people, who play by the
rules in this program, but there are others who do not do that, and
they want to enrich themselves at the expense of this program

Senator GLENN. Is your IG staff adequate to take all this on? I
am a big supporter of the IGs; it was my legislation that expanded
the IGs here, so I have worked very closely with the IGs, and I
think that in general, they do an excellent job. I think it is one of
the real success stories in government. But do you have enough
people to get into this, and could you really make a major dent if
you had more people or more resources?

Mr. MANGANO. Clearly, we could do far better with more re-
sources. That is why last year, the Kassebaum-Kennedy bill was
such a welcome addition for us in that it will give us increases over
the next 7 years and will help us do our job far better.

Let me give you one statistic which I think may get to your ques-
tion. Our office is made up of evaluators, investigators and auditors
by and large, in addition to some of our legal staff. We now have
about one investigator for every $1 billion in Medicare expendi-
tures. Now, we are going to be growing over the next few years,
and we are going to do a better job, but it shows you where we are
starting from.

Senator GLENN. Has asset forfeiture ever been applied in this
area like it is in some other criminal areas, Mr. Owens?

Mr. OWENS. Certainly.

Senator GLENN. Is that an effective tool?

Mr. OweNS. I believe it is, sir, yes. We attempt to use that as
a remedy in this area to the full extent that we can.

Senator GLENN. Are there any cases you can tell us about where
that has worked, where you really went after people and got a lot
of money back on asset forfeiture?

Mr. MANGANO. I can give you one example.

Senator GLENN. Good. Mr. Mangano, go ahead.

Mr. MANGANO. Down in Florida, we had a durable medical equip-
ment salesman who had stolen $70 million from the program. We
were able to attach his assets and get back about $34 million that,
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under other circumstances, if we had not had asset forfeiture, may
have been very difficult to get.

Mr. OWENS. I am told that in the one example I cited of the
Pennsylvania man who created a company that virtually had no
employees and did no testing that we did apply asset forfeiture
there, and that we are going to recover in the range of $1 million
in that particular case, too.

Senator GLENN. Good. And the asset forfeiture laws do apply in
this area as well as other areas, I gather; is that correct—we do
not need additional legislation, then?

Mr. MANGANO. That is correct, and one of the provisions of the
Health Insurance Portability and Accountability Act last year was
that the asset forfeiture seizures would be returned to the Medi-
care Trust Fund. So I think it will help improve that situation.

Senator GLENN. Senator Harkin says he thinks competitive bid-
ding is going to solve much of this problem. In your view of this,
having worked up close with it, do you think that is a correct anal-
ysis?

Mr. MANGANO. Absolutely. We have done any number of reviews.
We and the General Accounting Office have looked at this oxygen
issue for the last 5 years, and it just proves so clearly that competi-
tive bidding would help. In all the durable medical equipment
areas, competitive bidding will help.

Now, it is going to be a little different than what the Veterans
Administration does, because the VA will competitively bid for all
of its business across the country, or bid for regions of the country.
Since Medicare is dealing with individual beneficiaries, the com-
petitive bidding process has got to be a little different. But they can
do more localized competitive bidding, allowing companies to bid
for contracts on those products for those areas. It clearly will bring
the price down.

Senator GLENN. Mr. Owens.

Mr. OWENS. Yes, I would agree. I think one of the problems that
is occurring here is that the profit potential is so great for these
companies that it encourages people to come in and bilk the sys-
tem, and if the profit levels were brought down with competitive
bidding, I think that would discourage a lot of people from coming
into the business.

Senator GLENN. Do you get much help from whistleblowers, from
people who feel the bill they have gotten is not correct, and they
let you know about it, or other people who work in the system
somewhere, in HMOs or in doctors’ offices or equipment suppliers
or whatever, who see these things happening and, just out of plain
good citizenship let you know? How often does that occur? Do we
need more hotlines, fewer hotlines, more encouragement in that
area? Would that help?

Mr. MANGANO. We do have a hotline, and we have been oper-
ating it in its current mode for about the last 2 years. In that time
frame, we have been able to recover just under $8 million. These
tend to be very small claims—individuals looking at their bills and
finding problems with them. So we have found it to be useful in
that it has brought that kind of money back.
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There are also a number of cases that we are doing right now
that we have not completed which could bring substantially larger
amounts of money back to the Medicare program.

There is also another activity called the qui tam provision, which
is really for whistleblowers who file with the Department of Jus-
tice. In the last 3 years, we have had an explosion in the number
of qui tam suits. Private citizens bring suit against a provider for
abusing the program and ask the Department of Justice to join
that suit.

Three years ago, we investigated 40 of those cases. This year, we
will probably do 200. So I think that shows you the explosion in
that area. We have already brought back well over a quarter billion
dollars through qui tam suits over the last 5 years.

Senator GLENN. Has the Department tried any outside con-
tracting with people who would do the policing, in effect, and would
do the analysis of billing and so on, and bring those cases to you?
Has that ever been done?

Mr. MANGANO. Well, the one project that Senator Harkin talked
about that was put into legislation just this past year creates a sys-
tem of senior citizens who will work in their local communities as
educators and resources. They will work with senior citizens at
local places, senior centers and the like, to help them understand
what is fraud and abuse and how to report it. That has just been
created. I think the grants that were given out are being managed
by the Administration on Aging, and we are working with them in
that. Over the next year, we will have an opportunity to see how
that works.

Senator GLENN. That is one direction, but what I was thinking
more about was some private group that would be like a private
investigator that would investigate these things and bring them to
your attention. Has that ever been done on a full-time basis? In
other words, they would be somewhat the same thing you do in
your shop, I guess, except by contract outside.

Mr. MANGANO. Well, over the last several years, the qui tam pro-
vision has enabled a number of law firms to start hiring private in-
vestigators. That is one of the reasons we are seeing such an explo-
sion in the qui tam suits.

Mr. OwWENS. Senator, if I could just comment briefly on your
question about cooperating individuals, while we have not seen a
lot of individual beneficiaries come forward with relatively small
individual claims, we have a number of cooperating individuals
who are people operating within the health care industry who have
been extremely helpful to us. I mentioned that we have several on-
going undercover operations, and we have used this technique in
the past to address areas of fraud here, and a number of people op-
erating in the industry have worked with us and are assisting us
in this effort.

Senator GLENN. Our end of this whole thing is to make sure that
the legislation end of it is taken care of, that we have the proper
laws on the books that will address this and then go for enforce-
ment on it.

Do we need any additional laws, or is it adequate out there right
now?
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Mr. MANGANO. Well, we are endorsing a few of them. One of
them is not to apply the bankruptcy provisions to persons who de-
fraud the Medicare program or other health care programs and try
to immediately declare bankruptcy.

We have in a number of situations had small firms that have de-
frauded our program. Once we find out about them and realize that
this could be a substantial fine and penalty for them, they declare
bankruptcy. Under the bankruptcy laws, we cannot then get that
money back. We are asking that bankruptcy protections not be ap-
plied to the Medicare and Medicaid programs. At some point in the
future when that provider has the money, we want to be able to
get that money back.

We also find some scams like, once we get on their trail, they will
give the business to a family member or to a close friend who will
operate it, and they actually stay in the business themselves. We
think that is important. Most important, we are asking Congress
to allow the Medicare program to collect Social Security numbers
for the health care providers. This will enable us to track them
over time. When somebody gets in trouble with us one time, if we
have the Social Security number, and they get involved with the
business somewhere else, we can track them more easily.

Senator GLENN. Does the Privacy Act prevent that now?

Mr. MANGANO. Yes. We believe that there are problems with
being able to collect it right now, and that is why HCFA and we
are asking for a legislative change. We think that if a State can
get the Social Security number for our driver’s license, Medicare
ought to be able to get it for its health care providers.

Senator GLENN. Yes, I tend to agree with you.

Mr. OWENS. Senator, in that area also, if I might, both the De-
partment of Justice and the FBI recognize a few areas where we
think there could be some improvement. One is that under the Fed-
eral Rules of Criminal Procedure for the grand jury proceedings,
currently, we can only use information gathered pursuant to grand
jury subpoena in criminal cases. We have increasingly begun to
work more and more civil cases in this arena, and it would be help-
ful to us if we could use information gathered in the grand jury
process in civil proceedings.

In another area, the kickback statute currently applies only to
the public-sponsored programs. It would be helpful to us if there
were a kickback provision which applied to the private insurers as
well.

The third area would be that pursuant to the Kassebaum-Ken-
nedy Act, the Department of Justice was given the authority to
issue investigative demands to obtain records, and that process is
only useful now—we can only apply it in criminal cases. That also
would be appropriate, we believe, in civil cases, and that would be
helpful.

Senator GLENN. All right, good. With the Chairwoman’s permis-
sion, we might want to have staff work with you on the proposals
that you think we should be making here to strengthen what you
are able to do. I think that would be a good idea and that is some-
thing positive that could come out of this.

Mr. OWENS. We would be happy to do that.
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Senator GLENN. Madam Chairwoman, if I might just ask one
more question. We have some 822 million claims a year. That is
an enormous job. And just to separate it down into one area, it is
only 1 percent within home health care, let alone the whole 822
million, where there is enormous possibility for fraud and abuse.

Now, you have coming online eventually the MTS, or Medicare
Transaction System, but there are still problems with that, and I
will tell you, like the old job, it is “deja vu all over again”—we have
been through this with tax system modernization on this Com-
mittee with the IRS, where we have about $3.5 billion in computers
and so on over there now, and the system has just never come to-
gether yet.

I have a couple of questions—first, your opinion of this, and is
it going to work, will it help you if it really comes on? And a second
question is are you working with IRS to make sure that some of
the same mistakes are not made here that were made over there?
They have an even larger problem over there with the hundreds of
millions, or trillions, or whatever it is, of pieces of information they
have to process every year. But in this 822 million claims you have,
it would seem to me that some sort of an information system like
this is going to be critical to really getting control over this; but you
have to make sure you do not make some of the mistakes they
made over there.

I guess that is a statement as much as a question, but would you
comment on that?

Mr. MANGANO. Sure, and I think that is probably a question that
would most properly be dealt with by the HCFA representative,
who will be testifying a little later. But I do know that they are
working within the Department and looking at examples of other
organizations that have put systems up.

Eventually, when the MTS system is in place, I think it is going
to be a great help in this area, because it is going to be able to con-
solidate bills across Part A and Part B, so they can see where the
glitches are. It is awfully important to find out all the bills that
providers are issuing for an individual beneficiary, and the same
thing for the beneficiary side. We really need to know how this
thing works.

I know the Health Care Financing Administration is also spend-
ing a lot of time these days on developing information systems that
will help them in the fraud area. For example, they contracted a
year ago with Los Alamos Labs to develop some logic systems that
will help them to identify aberrances that would cause them to
then get involved in and to take a more detailed look at it. They
are developing a number of information systems that will help
them do a better job in this area.

Senator GLENN. Thank you.

Thank you, Madam Chairwoman.

Senator COLLINS [presiding]. Thank you very much, Senator
Glenn, for your questions and for presiding.

Mr. Owens, I would like to turn to the issue of how much pene-
tration there is by organized crime in the area of Medicare fraud.
Last fall, the Miami Herald reported that health care fraud was
not only growing, but that it was becoming increasingly violent and
organized; and indeed, one of the local FBI agents in Florida,
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speaking at a fraud seminar, said that seven local kidnappings and
14 homicides had been linked to health care fraud. Similarly, the
article in the Miami Herald went on to report that the growing
payoffs and violent punishments are just two signs that medical
fraud is increasingly controlled by well-organized rings headed by
kingpins experienced in directing criminal enterprises. And he
went on to say that there were actually cases where drug traf-
fickers had gotten out of that illegal enterprise because they found
health care fraud to be more lucrative and easier to commit.

To what extent has violent and organized crime entered the
world of health care fraud? How much of a problem do you think
this is? Is it growing, or was this just an isolated incident?

Mr. OWENS. I think we should break it down into two categories.
There has been some discussion in the past about the level of tradi-
tional organized crime elements involved in health care, and I
think that is fairly limited. We have had just a handful of in-
stances where that has occurred. When it does occur, we certainly
give it priority.

On the incidents referred to in Miami, we spoke at length with
our supervisor there, and he insists he was misquoted as to specific
numbers, but I think the underlying theme there is true—there
have been a number of incidents of violent crime in the Miami area
involving health care industry participants, and that has caused us
some concern. There is a Violent Crime Task Force in Miami that
has worked a number of these cases, and they have prosecuted a
number of people for it. But that is a trend that we have seen
there, and we are looking at it.

To the extent that we could ever identify organized rings in-
volved in health care fraud as well as violent crime, such as
kidnappings or murder or extortions, we would be very aggressive
in attempting to apply the RICO statute there. We have had dis-
cussions with the U.S. Attorney’s office in Miami and the Depart-
ment of Justice about doing that very thing.

But at this point in time, we really have not been able to develop
a tremendously close link there, although there are incidents where
a number of violent criminals have infiltrated the health care in-
dustry. And in some instances, as the article indicates, we know
that prior convicted drug felons have entered the industry.

So it is a problem, and we are looking at it, but I think it is fairly
isolated. We have not seen it to a large extent in other areas of the
country. We see ethnic groups involved in systemic types of fraud
in the industry, but we have not seen the violence associated with
it in other areas as much as we have in the Miami area.

Senator COLLINS. Why is Miami such a center for Medicare
fraud? I noticed the concentration of your FBI health care squads
in that area. Is it just that the percentage of elderly people living
in Florida makes it a tempting target? Is it tied to the drug trade?
Why the problems in Southern Florida?

Mr. OWENS. It is probably a combination of things. One of the
things we did when we started to allocate the additional resource
that we got from last year’s legislation was that we looked at the
expenditures of Medicare and Medicaid around the country, and we
determined, I believe, that 10 percent of the expenditures are in
just Dade and Broward Counties, obviously because of the elderly
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population there. But there has been a tremendous explosion in the
number of health care providers that have located in that area, and
as I said, we do have instances of other criminals infiltrating the
industry there. So I think it is really a combination of factors. And
we have three full squads dedicated to health care fraud, probably
30 to 35 agents investigating health care fraud in Miami.

Senator COLLINS. In view of the magnitude and scope of the
fraud, abuse, wasteful practices, the combination of the factors we
have been talking about, I want to follow up on the questions that
Senator Glenn has asked you previously: What can we do about
fraud in the Medicare program? To understand what remedy is
most appropriate, we have to understand more about the
vulnerabilities of the system, and I would be interested in having
both of you identify the primary weak link in the Medicare chain,
that is, what is the primary reason why the system is so vulnerable
to the kinds of abuses that we have talked about today?

If we could start with you, Mr. Mangano.

Mr. MaNGANO. Well, it really differs by the service area itself. In
the home health area, the specific vulnerabilities are that it is a
cost-based system, there are no limits on the benefits, there is no
requirement that a physician actually see a patient and diagnose
the patient for the plan of care. The physician has to write the plan
of care but does not have to see patients or diagnose them.

Those are some very powerful vulnerabilities in this system, and
we have to reverse that. We have to have the physician playing a
more important role, like requiring the physician to actually see
the patient and diagnose the patient before he writes the plan of
care.

We think that the cost-based system is just plain wrong. There
ought to be an incentive on the provider’s part to keep costs reason-
able. Moving toward a prospective payment system, a cap on the
number of services, or a cap on the dollars of services would all be
good methods.

In the nursing home area, we have this split between Medicare
Part A and Medicare Part B. Medicare Part A is a cost-based sys-
tem, where the nursing home determines what its costs are and
then bills the Medicare program for that. Then they start to split
out services that they can bill under the Medicare Part B program.
But the nursing home is not actually billing it themselves. You will
have service providers come in from the outside and say, “We can
take care of your patients’ psychological problem; we will come in
three times a week and visit your patients.” Now, from that outside
provider’s point of view, this i1s wonderful, because they have a cap-
tive audience of a lot of people whom they can bill for.

The same thing happens with durable medical equipment sup-
pliers. They will come in and see this vast array of potential per-
sons they can bill against. Well, the nursing home never even sees
those bills, so there is nobody in charge of really seeing what the
total cost of care is for that beneficiary.

We think we need to go to prospective payment here to cover all
the Medicare Part A costs and really fold it together with Medicaid
and then, for the Part B side, have one consolidated bill that comes
from the nursing home, not from the durable medical equipment
suppliers or the other persons who deliver services in that setting.
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With the hospital problem of double billing under Part A and
Part B, we think a solution here is to implement compliance pro-
grams. One of the things that we are spending a lot of time on
these days is to develop a voluntary compliance program for each
industry that we are working with. We released in February a vol-
untary compliance plan for the laboratory industry. The lab indus-
try in the last 3 to 4 years has been subject to over $800 million
in recoveries in the Medicare and Medicaid programs because of
abuses that they have perpetrated out there in their community.

So what we have basically done is say, “Here are the things that

we think you ought to do as an industry to stay in compliance. You
have to do things like give somebody in your organization responsi-
bility for fraud and abuse, train your staff, have periodic audits to
make sure that you are billing properly, and reporting billing
abuses to appropriate authorities when they are discovered, and so
on.”
We work with the industry to develop that; so it is a cooperative
arrangement. We are now moving into the hospital area, and we
will be moving through each of the major industries. We think in-
dustry has just as much at stake in coming up with effective com-
pliance programs.

Senator COLLINS. Mr. Owens.

Mr. OWENS. Just very briefly, obviously, there are a number of
factors that play into it, but certainly, the growth in the amount
of expenditures in the program as well as the growth in the num-
ber of claims have made it very difficult, I am sure, for HCFA to
keep up with that.

But I think one of the primary problems is the level of controls
that can be instituted into the system, from the way provider num-
bers are obtained to systems of looking for aberrant payment pat-
terns, things of this type.

This is a little bit beyond our area, of course, because we just do
investigations, but what I think is important and plays into the ef-
fort here is that whenever we complete an investigation and convic-
tions are obtained, we disseminate a memorandum to the Depart-
ment of Health and Human Services as well as the U.S. Attorney’s
offices, indicating what our investigation uncovered, and hopefully,
those serve to help them identify areas where they might want to
make improvements.

Senator COLLINS. I have a few more questions. First, I would like
to know how each of you would evaluate the performance—and per-
haps this is really more of a question for you, Mr. Mangano—of the
fiscal intermediaries with which Medicare contracts? How effective
are they in protecting the Medicare program against fraud and
abuse, particularly in the home health care industry? You have
given us disturbing statistics based on your audits and investiga-
tions for a number of questionable claims or improper payments.
That suggests to me that somebody is not watching the store very
well, that someone is not doing an effective job of checking.

Mr. MANGANO. Well, I think I have to answer it in this way. The
Medicare contractors get paid on the basis of the number of claims
they process and on how quickly they process them. There is a cost
per claim that I believe is under $1 or $2 for each claim they re-
view. So we have to think about what is possible to review with
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less than $2 per claim. That means that you are going to be doing
a very cursory review to see if the services were provided.

Unfortunately, those claims will merely state the service that
was delivered. The contractors do not receive the medical record
that goes with that to determine whether the service was needed,
how it was delivered by a physician, and so on.

On the program safeguard side, the amount of money that has
been given to the contractors has really been stagnant since 1988,
except for the big change that occurred in last year’s legislation.
We think they will do a better job in the future because they will
have more money to spend on those kinds of activities. As they do
that, their job will get better.

They also need better edits. When they see claims, there ought
to be ways to institute edits on the basis of the investigations that
the FBI and ourselves have undertaken and on things that HCFA
knows about the kinds of abuses that are being perpetrated. If we
can spot some characteristics, some profiles of abusers, we can in-
stitute those as edits in the system. Now, some of them exist al-
ready, and where they are used, that is very useful; but we need
more.

Senator COLLINS. Are repeat offenders a problem in this pro-
gram? Is it easy for an individual to simply go out of business in
one State and show up in another State as a home health care pro-
vider, for example?

Mr. MANGANO. Once a provider is convicted of something crimi-
nally, we will exclude them not only from Medicare, but from all
other Federal health care programs. They have to spend at least
5 years outside the program depending on the period of time that
we exclude them. Then they can come back into the program, and
there is no prohibition against them.

Even though people have been excluded, we have found instances
where they actually have come back into the system in another
State, and maybe the Medicaid agency in a new State did not real-
ize that these persons have been excluded.

I mentioned earlier the problem we have when people get in
trouble with us, then transfer the business to a relative or a friend,
but actually, they are still running the business. Those are the
kinds of problems that exist out there.

Senator COLLINS. One final question for you, Mr. Mangano, and
it deals with the unpublished audit that several of us have referred
to and that was reported in The Wall Street Journal.

In the staff briefing, the Inspector General’s office indicated, as
I mentioned in my opening statement, improper payments are
higher than expected—perhaps 14 percent, or $23 billion—a really
staggering figure. All of us in the Senate this week have been de-
bating fundamental changes in Medicare program in order to re-
store the fiscal solvency of the program. It is very disturbing for us
to make tough decisions to, for example, means-test the premiums
paid by elderly beneficiaries when we are losing $23 billion a year
in waste, fraud or abuse.

Could you tell us, first of all, what you mean by improper pay-
ments? How is that term defined? Also, when this new audit will
be publicly available?
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Mr. MANGANO. In answer to the last question, we will complete
the review probably around the middle of July and actually issue
a final report.

What we are talking about in that $23 billion is anything from
mistakes of the provider in terms of how they billed the product all
the way up to fraud and abuse. But every one of these claims
should not have been paid. Where there is an underpayment, we
take that into account, along with overpayments.

These are the net results of improper payments. This could be
like a physician who billed for something by mistake but actually
did not provide it. When we went back to check the record, the
physician realized he made a mistake and said, “No, I should not
have submitted the bill.”

For our sample, Medicare is going back and collecting the money
that was misspent during this time frame. It is everything from
mistakes all the way through fraud and abuse.

Senator COLLINS. It is, in any event, a staggering estimate, and
we look forward to working with both of you as our investigation
continues. We are trying to get a handle on not only the scope of
this problem but, as Senator Glenn and others have stressed, the
solutions for it.

I want to thank you very much for your testimony and coopera-
tion with us this morning.

I will now ask our next panel to come forward. The next panel
of witnesses includes Leslie Aronovitz, who is currently the man-
ager of GAO’s Chicago field office and Dayton sub-office. With a
combined staff of 120 evaluators, these offices conduct studies in a
variety of civilian and defense programs. Ms. Aronovitz also serves
as the associate director in the health financing and systems issues
area, where she directs research on a variety of health issues. That
is obviously of particular interest to the Subcommittee.

We will also be hearing today from Professor Pamela Bucy, who
is the Bainbridge Professor of Law at the University of Alabama
Law School, and who has written a number of articles on health
care fraud. Prior to joining the world of academia, Professor Bucy
was an Assistant U.S. Attorney for the Eastern District of Mis-
souri, where she established and served as coordinator of the
Health Care Fraud Task Force.

We are particularly pleased that both of you were able to juggle
your schedules and accommodate the Subcommittee’s need to post-
pone the hearing yesterday.

Again, pursuant to Rule 6, I am going to ask you to stand and
be sworn in. Do you swear that the testimony you will give to the
Subcommittee will be the truth, the whole truth, and nothing but
the truth, so help you, God?

Ms. AroNovITZ. I do.

Ms. Bucy. I do.

Senator COLLINS. Thank you.

Again, because of the time restrictions, I am going to ask each
of you to limit your oral testimony to 10 minutes, but I will assure
you that your testimony, which in both cases is excellent and ex-
tensive, will be made part of the Subcommittee record.

We will start with you, Ms. Aronovitz, please.
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TESTIMONY OF LESLIE G. ARONOVITZ,! ASSOCIATE DIREC-
TOR, HEALTH FINANCING AND SYSTEMS ISSUES, HEALTH,
EDUCATION AND HUMAN SERVICES DIVISION, U.S. GENERAL
ACCOUNTING OFFICE

Ms. ARONOVITZ. Thank you, Madam Chairwoman.

I am pleased to be here today to discuss the problem of fraud and
abuse in the Medicare program. At the risk of repeating points
from other witnesses, I will try to be brief and highlight a few im-
portant issues.

Medicare is an inherently high-risk program because of its size,
complexity and rapid growth. In addition, HCFA’s efforts to fight
Medicare fraud and abuse have not been adequate to prevent sub-
stantial losses because the tools available over the years have been
underutilized or not deployed as effectively as possible.

Let me discuss a few examples which illustrate my point. First,
I am going to talk about funding for program safeguards. Due to
budget constraints, the number of reviews of claims both on the
Part A and Part B side have dwindled significantly.

Let me focus your attention on our first graphic showing the de-
clining rate of claims reviewed since 1989. As you can see, while
the volume of claims has increased to over 800 million in 1996, the
actual number of claims reviewed has stayed relatively stable, so
the effect is that the percentage of claims being reviewed is now
down to about 9 percent as compared with 1989 when about 17
percent of claims were reviewed.

As others have indicated, the deterioration of Medicare’s controls
over home health payments also exemplifies the effect of the inad-
equate funding of payment safeguards. As noted on our second
graphic, between 1988 and 1996, Medicare spending for home
health grew from $2.1 billion to $18 billion, and by the year 2000
is projected to exceed $21 billion. Along with increasing expendi-
tures, the number of home health agencies has also increased from
about 5,800 to over 9,000. However, as we reported in 1996, Medi-
care’s review of home health claims plummeted from 62 percent in
1987 to 3 percent or less in 1996, despite the dramatic rise in home
health care expenditures.

Independent of the question of adequate funding is the issue of
whether available safeguard dollars are being used as effectively as
possible. HCFA has not taken full advantage of the controls con-
tractors could use to screen for inappropriate claims. One chronic
problem is that HCFA has not coordinated contractors’ payment
safeguard activities, and as a result, the opportunity to avoid sig-
nificant Medicare expenditures has been lost.

Let me focus on my third graphic, which shows that many con-
tractors do not screen claims for costly services. In 1996, we re-
ported that of the 29 contractors processing Part B claims in 1994,
17 of them—only 17—could give us information identifying their
medical policies and the pre-payment screens they used to ferret
out obviously inaccurate claims.

Of the 17 contractors, only 41 percent screened for echocardio-
grams, despite the fact that Medicare spent $850 million that year
for that one test. If you look down the list, less than 50 percent of

1The prepared statement of Ms. Aronovitz appears on page 85.
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the contractors that we studied had prepayment screens for Medi-
care’s most common and costly services.

Let me give you an example for an eye exam claim. If a con-
tractor had a medical policy explaining under what conditions an
eye exam would be acceptable, a claim would come in, and the di-
agnosis should match or in some way justify that particular claim.
We found cases where a claim for an eye exam was justified by a
diagnosis of indigestion or something that silly. So there is a tre-
mendous opportunity for contractors to better screen the claims
and develop medical policy, because until you develop a medical
policy, you cannot enforce it with a prepayment screen.

In addition to HCFA’s management of its claims processing con-
trols, its automated information systems have been unsatisfactory.
As a result, Medicare’s information systems and the staff moni-
toring claims have been less than effective at spotting indicators of
potential fraud, such as suspiciously large increases in reimburse-
ments over short periods of time, improbable quantities of services
claimed, like the §5,000 claimed for bandages for a 3-week period
of time for one nursing home resident, or duplicate bills submitted
to different contractors for the same service or supply.

The system that HCFA is trying to develop would combine Part
A and Part B and, as Mr. Mangano said, a very important feature
would be that all the claims submitted on behalf of a particular
beneficiary would be in one place, and it would be a little bit easier
to be able to determine whether those claims were justified.

However, because of acknowledged system weaknesses, HCFA is
in the process of acquiring this new, multi-million-dollar automated
system, which is intended to replace Medicare’s multiple auto-
mated systems and enhance significantly its fraud and abuse detec-
tion capabilities. However, HCFA has not effectively managed the
process for acquiring this system. Now, schedule delays and grow-
ing cost projections from a $151 million estimate in 1992 to about
a %1 billion estimate this year have forced HCFA to halt much of
sylfstem’s development while the agency reassesses its acquisition
plans.

Finally, less than adequate oversight has also resulted in little
meaningful action taken against Medicare HMOs found to be out
of compliance with Federal law and regulations. This is an impor-
tant area that I would like to talk about a little bit, because it has
not really been mentioned heretofore.

Many people feel that the problems associated with fee-for-serv-
ice claims are ameliorated when you go to HMOs. However, HMOs
in the risk contract program brings its own set of vulnerabilities
and concerns that we have done some work on and are very con-
cerned about.

Other than requiring corrective action plans, HCFA has not sanc-
tioned poorly performing HMOs using the tools it already has.
These include excluding noncompliant HMOs from the program,
prohibiting continued enrollment until deficiencies are corrected, or
even notifying beneficiaries of the HMOs cited for violations.

Accumulated evidence of in-home sales abuses coupled with the
high rates of rapid disenrollment for certain HMOs also indicates
that some beneficiaries are confused or are being misled when they
enroll and are dissatisfied once they become plan members.
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In addition, consumer information that could help beneficiaries
distinguish the good plans from the poor performers is not made
publicly available.

Senator COLLINS. Excuse me. I am going to have to interrupt you
so we can take a very brief recess until Senator Glenn returns;
then he will resume the hearing, and I will return from the Senate
floor as quickly as I can. There are only 4 minutes remaining for
the vote.

I apologize for having to interrupt, but I am sure Senator Glenn
will be back shortly, and he will preside until I return.

Thank you.

[Recess.]

Senator COLLINS. The Subcommittee will come back to order.

We will catch our breath while Ms. Aronovitz completes her
statement. Thank you.

Ms. ArRONOVITZ. Thank you.

I was talking about the chart that you see here, although I know
it is very tough for you to see, and I will try to describe it.

It shows that in 1995, the disenrollment rates—and we are talk-
ing about HMOs in the Medicare program risk contracts—the
disenrollment rates of Medicare beneficiaries in various HMOs in
Miami. As you can see, the percent of members disenrolling in a
single year, 1995, ranged from about one in ten to about one in
three for different HMOs within the same market. Although there
may be several explanations for this, this type of information would
certainly be valuable to beneficiaries in their ability to make more
informed choices about competing plans. That information is not
routinely disseminated to beneficiaries, and instead, they have to
on their own obtain information from all the plans, try to see if
they can get some consistency in the plans, and try to compare on
their own. It is a very arduous and long and involved process.

You have heard about recent proposed legislation, chiefly, the
Kassebaum-Kennedy legislation and the budget reconciliation legis-
lation currently being considered by the Congress, that would
refocus attention on various aspects of Medicare fraud and abuse.
The implementation of the enacted provisions, such as the addi-
tional funding for special anti-fraud initiatives and the promise of
proposed legislation such as the authority to prevent all convicted
felons from being Medicare providers, offer the potential to reduce
Medicare losses attributable to unwarranted payments.

But there must be judicious changes in Medicare’s day-to-day op-
erations involved HCFA’s improved oversight and leadership, the
mitigation of system acquisition risks and HCFA’s appropriate ap-
plication of new anti-fraud and abuse funds to reduce substantial
future losses.

Moreover, as Medicare’s managed care enrollment grows, HCFA
must work to ensure that beneficiaries receive sufficient informa-
tion about HMOs to make informed choices and that the agency’s
authority to enforce HMO compliance with Federal standards is
used. To adequately safeguard the Medicare program, HCFA needs
to meet these important challenges promptly.

How HCFA will use the funding and authority provided under
the Kassebaum-Kennedy Act to improve its vigilance over Medicare
has not yet been determined. The outcome is largely dependent on
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how promptly and effectively HCFA implements the Act’s provi-
sions.

As we have highlighted today, weak monitoring, poor coordina-
tion and delays have characterized HCFA’s past efforts to oversee
fee-for-service contractors, the system acquisition process, and
Medicare managed care plans. Thus, even with the promise of the
Kassebaum-Kennedy Act and the potential enactment of additional
legislation, the prospects for HCFA’s success in combatting Medi-
care fraud and abuse remain uncertain.

Madam Chairwoman and Senator Glenn, this concludes my pre-
pared remarks, and I would be happy to answer any questions.

Senator COLLINS. Thank you very much.

Professor Bucy.

TESTIMONY OF PAMELA H. BUCY,! BAINBRIDGE PROFESSOR
OF LAW, UNIVERSITY OF ALABAMA SCHOOL OF LAW

Ms. Bucy. Madam Chairwoman, Senator Glenn, I appreciate the
opportunity to be here, and I applaud this Subcommittee’s atten-
tion to the issue of health care fraud in the Medicare program.

I would like to touch on three themes, two of which have been
discussed somewhat here. The first is that if we really want to do
something about health care fraud, we must make systemic
changes in the payment system. That is really the major way to af-
fect health care fraud.

The second theme I would like to address is privatizing the fraud
cops; how do you marshal the private resources that are out there
to detect fraud.

The third thing that has not yet been mentioned but I would like
to touch on is the danger of overcriminalization.

Last, if I have time, I would like to touch on fraud that will occur
as we move more toward a managed care reimbursement system.

First, systemic changes in the payment system. As a prosecutor
I often felt like indicting HCFA. It was difficult to understand why
the payment system worked as it did. There have been very, very
good suggestions here, and I would echo a couple of those.

First, the billing system has to be simplified. Subtitle F of the
Health Insurance Portability and Accountability Act (HIPAA) actu-
ally directs HCFA to do this, but it gives HCFA 18 months to do
it. That is not realistic. Nor should HCFA be allowed to take the
16 years that it has apparently taken on a recommendation made
by this Subcommittee in 1981. But that would be the primary thing
that could be done to affect the amount of fraud and abuse that is
going on.

Second, we should have stronger credentialing of health care pro-
viders. There are horror stories about the quality of some of the
providers entering the health care field. Some are in the written
statements by witnesses today. Three things ought to be examined
in credentialing health care providers. First, the training of the
people who are providing the services. Second, the fiscal viability
of the entity that is providing the service, to make sure it is not
going to go belly up or that it is not on shaky ground. Often, a le-
gitimate provider can turn to fraud because it just does not have

1The prepared statement of Ms. Bucy appears on page 107.
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the financial resources to do what it has undertaken. Third, every
health care provider ought to demonstrate that it has a plan in ef-
fect to monitor the fraud internally; a compliance plan.

The third systemic suggestion I have to ensure that the new
army of “fraud cops” are adequately trained. As I think both of the
gentlemen on the last panel testified, there are tremendous re-
sources going into health care fraud prosecution. I have two stories
about cases with which I have been involved that demonstrate why
it is essential that we adequately train the army of health care
fraud investigators and prosecutors that HIPAA has mobilized.

The first case is one that I was involved with when I was a pros-
ecutor in St. Louis. It involved an obstetrician who was also a co-
caine addict, who had cash flow problems. When he was running
out of money, he would go through his patient files and see who
was a few weeks, maybe 5 or 6 weeks away from her delivery date.
He would call them up and say, “I have been reviewing your file,
I see some complications, and you need to come on in and let me
deliver that baby.” None of it was true; there were no complica-
tions.

Well, we prosecuted him and convicted him for felonies. Not only
was he hurting his patients, but he was doing every kind of billing
fraud you could imagine. He was upcoding, he was billing for serv-
ices that he was not providing, and he was billing for unnecessary
services.

He was convicted of felonies, he was excluded from the program,
and he lost his medical license. And now, with the asset forfeiture,
all the eligible assets he had could be forfeited. That is exactly the
kind of case that ought to be criminally prosecuted.

The other case that I would like to tell you about is one that in-
volves a physician in upstate New York whose name is Naveed
Siddiqi. He 1s 60 years old. He is board-certified in internal medi-
cine, oncology and hematology. In 1989, HHS opened an investiga-
tion on him. In 1991, he was convicted of five felony counts of
Medicare fraud. He was acquitted on 72 counts. He was excluded
from Medicare for 5 years. He went before the New York Licensing
Board. He ended up with only a reprimand; he did not lose his li-
cense.

Prior to his conviction, he was making about $825,000 a year as
an oncologist. After his conviction, he secured a job at the VA,
worked full-time and earned about $80,000—still a good salary, but
obviously substantially less than he was making.

In 1996, on Halloween of last year, the Second Circuit on Dr.
Siddiqi’s habeas corpus petition, set aside his conviction. The court
said that his trial had been a “trial by ambush”; the Court said
that it was setting aside his conviction because it had been a mis-
carriage of justice. Dr. Siddiqi had billed for two patients who re-
ceived chemotherapy while he was out of the country. Now, that
looks like pretty blatant fraud. I can tell you as a prosecutor that
I would have looked at that, and I would have thought: This is
pretty blatant fraud.

Dr. Siddiqi submitted a billing code of 96500. Code 96500 allows
billing for “supervising the administration of chemotherapy.” And
as the Second Circuit went through in its opinion, the prosecution
never understood what 96500 meant. The prosecution constantly
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changed its theory of the case as the trial went on. The prosecutor
said that Dr. Siddiqi had billed for administration of chemotherapy
when he did not provide it. The prosecutor said that Dr. Siddiqi
had double-billed. Finally, the prosecutor argued, well, he did bill
for supervision, but he did not supervise.

Part of what the Siddiqi case demonstrate is why we need to
have simplified billing—there were eight different sources of what
96500 could mean. The Second Circuit concluded that it was very
clear that 96500 was ambiguous. It also concluded that was prob-
ably OK for Dr. Siddiqi to bill as he did—that was all they could
say—because he set the dosage amount before he went out of town.
These were patients who had to have their chemotherapy while Dr.
Siddiqi was out of the country. I am not an oncologist, but from
what I understand, to set the dosage amount of chemotherapy re-
quires extensive testing of the patient and calibrating the amount
of toxin that you are going to give to the patient. Dr. Siddiqi set
that amount after evaluating the patients, and he arranged for a
physician to cover for him and gave the physician directions for
whag to do. So in fact, if that is supervision, then he had super-
vised.

I think these two cases show two things. First, there are bad
health care providers out there, and when we find them, we need
to throw the book at them—the obstetrician in the first case is ex-
actly the kind we should vigorously prosecute.

The other thing that these cases show is that health care fraud
is very difficult to prosecute. Something that looks like blatant
fraud may not be. It takes a tremendous amount of understanding
about billing codes and a good sense of what is criminal and what
is not, to distinguish a crime from an error.

The cost of the Siddiqi case is not just the cost to Dr. Siddiqi,
but it is the cost of wasted resources. The prosecution and judicial
resources that went into prosecuting Dr. Siddiqi should have gone
to something else, and they did not; they were wasted.

Also, an unfair prosecution hurts the criminal justice system.
People look at it and ask, what has gone on here—are the prosecu-
tors nuts? It cheapens the entire criminal justice system to have
a prosecution of non-criminal acts.

Thus, the third suggestion I have, in terms of just systemic
change is to train our new army of prosecutors and investigators
so they know what is fraud and what is not.

Now, in terms of privatizing the effort against health fraud,
privatizing has tremendous advantages. Obviously, it does not take
government resources; it does not cost the government anything.
The qui tam provisions which were tremendously enhanced in 1986
have had a very interesting development; they have created a
group of expert private fraud cops. There are law firms out there
that have outstanding talent to ferret out fraud and prove it. There
are accounting firms that are able to do that. Those resources
ought to be marshalled better in the fight against health care
fraud. I have a couple of suggestions on how to do that.

First, there has already been discussion of the role of the carriers
and the intermediaries. In my opinion, carriers and intermediaries
have no business being fraud cops; they should not have the re-
sponsibility of examining their claims for fraud. They get paid for
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the number of claims they process. If they do a very good job of
processing their claims, they are not going to be able to look for
fraud. For this reason, they have an inherent conflict of interest.

Second, when carriers and intermediaries do find fraud, look
what it tells us about how they have been processing their claims—
that they are doing a poor job of it. Furthermore, the more fraud
they find, the more obvious it is that they have been doing a bad
job of processing their claims.

The third thing is that for carriers and intermediaries to have
their contracts renewed as carriers and intermediaries, they have
to show that they have a viable fraud detection program. Well,
when they want to cover up the fact that they do not have a fraud
program, you have more fraud. Blue Cross/Blue Shield of Michigan,
for example, just paid a $27.6 million settlement because it con-
cealed its bad efforts in detecting fraud.

In summary, my first suggestion of privatizing the fight against
health care fraud is to take away the fraud detection obligation
from the carriers and intermediaries and give it to private entities
which are qualified to do it.

Now, the Health Insurance Portability and Accountability Act,
(HIPAA), which just passed, provided that HCFA can contract with
eligible entities to provide this fraud detection services, but it also
provided that the carriers and intermediaries are deemed to be eli-
gible entities to do this. I think the presumption ought to be oppo-
site—that carriers and intermediaries are deemed to be ineligible
entities because of this conflict of interest.

I see that my time is about up, so I will touch on one of my re-
maining suggestions quickly. RICO ought to be amended to include
the new criminal offenses that are in HIPAA so that they will be
RICO predicate acts. This will permit greater use of civil RICO for
class actions. That is a good way to mobilize the private bar.

My written materials cover the rest of my suggestions.

Senator COLLINS. Thank you very much. Both of your testimonies
were very helpful to the Subcommittee.

Ms. Aronovitz, I want to follow up on something the professor
just said. She said that the fiscal intermediaries have “no business
being the fraud cops, that there is an inherent conflict.” First of all,
do you agree with that statement, and if you do, who should have
this responsibility, and how can we get a handle on this?

I was very concerned about the chart that you showed where the
number of claims filed is over 800 million, and the percentage re-
view has dropped, I believe, 9 percent. It has dropped substantially.
So whose job is it? Who can most effectively do this job?

Ms. ARONOVITZ. I think that whomever can do it needs to do it.
Mr. Mangano was talking earlier about the fact that right now,
contractors have to do many things, and they get paid to do many
things, but their most important responsibility is to process claims
and do it quickly.

Once they do that, they also have responsibilities to do safeguard
activities, and there is a lot of discussion about their ability to do
that well. And I think some contractors that we visited do a won-
derful job in certain areas, so in our opinion, it is not across the
board that they should be excluded except for the fact that they do
not have the same incentive right now or, admittedly, the same ex-



41

pertise as they do in their first job, which is to process claims, to
do safeguard activities.

I think the Kassebaum-Kennedy Act, which gives HCFA the au-
thority to contract with separate utilization review companies for
safeguard activities is a really good step. I think Professor Bucy
would say that fiscal intermediaries and carriers should not even
be qualified to be able to do that. I do not particularly have an
opinion on that except that if they did get that separate contract,
they would have to prove to HCFA that they had the expertise and
the will to do a good job. Currently, the funding for safeguard ac-
tivities has gone down per claim. They have a lot less money now
per claim to do safeguard activities, and it has taken the back
burner to their claims processing activities.

Senator COLLINS. Professor Bucy, I appreciate the fact that you
gave us two examples in your testimony, one of clearly fraudulent
activity and the other where it was eventually found that it was
not a case of fraud.

One of the issues that I was discussing with Senator Glenn on
the way back from the last vote is that we have this massive num-
ber of improper payments made each year, amounting to $23 bil-
lion. We are trying to determine if some of these improper pay-
ments are being made by providers who are honest but who do not
understand the regulations or the paperwork. In other words, are
there some honest errors that are being included in this figure?

Based on your experience, could you comment—and actually, I
would like to hear from both of you on this issue—on how much
of a problem you think can be attributed to a lack of understanding
by providers, or to the complexity of the regulations? Or do you
think the problem is mainly one of true waste, fraud and abuse?

Ms. Bucy. I think there is an awful lot of misunderstanding. I
think some of the national initiatives, like the 72-hour DRG initia-
tive and the PATH initiative, are running into that problem, that
basically, what they are calling “abuse” has been done by every-
body, based upon fairly ambiguous regulations. So how can you say
that is fraud?

So yes, there is a lot of honest misunderstandings, even sloppi-
ness; not all billing errors are fraud. I do think that if Subtitle F
of HIPAA goes into effect, and there is administrative simplifica-
tion, a lot of the misunderstandings will wash out of the system,
and we will no longer have to have this debate about how much
is just an honest misunderstanding because of ambiguous regula-
tions. And I hope that will be done because that ought to be out
of the debate.

Senator COLLINS. Ms. Aronovitz.

Mr. ARoONOVITZ. I think there is a lot of discussion about the com-
plexity of program rules, and that is absolutely true—they are very
complex, and depending upon how you bill and under what condi-
tions you are supplying a service, it could get somewhat confusing
in terms of how you could properly bill.

There is a lot of discussion that these program rules inhibit more
aggressive enforcement because you have that exact excuse, that I
made an honest mistake, I had no intention of hurting or ripping
off the system. However, it is very, very frustrating to find pro-
viders who repeatedly, over and over again, commit the same bill-
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ing errors and the same “mistakes” without ever having to answer
to any kind of justification.

We have seen, for instance, in the home health program, when
the regional home health intermediaries asked for documentation
to support a particular claim or set of claims, that very often the
home health agency will not even submit the documentation be-
cause in their minds—I do not know exactly what is in their
minds—but what we see is that it is probably cost-effective for
them to have those particular claims disallowed as they continue
to bill the program for additional and future claims.

So if you have repeated billing problems of the same type, and
you have a total lack of fear about anything happening to you in
this program, it is very, very hard to imagine that this is totally
an accidental mistake. So we do worry about this a lot.

Also, one thing that we have been thinking a lot about to remedy
this is that providers should be held responsible for subsequent
mistakes that they make. So that if you could manage to measure
the cumulative problems that somebody has, if in fact they make
a mistake the first time, and let us say 2 or 3 percent of their
claims that you looked at were bad, but then this continues to hap-
pen, and their cumulative mistakes add up, then you could say,
look, you are no longer exempt because you say you are confused;
you clearly have been educated, and now it is time to do something
to either exclude you or to take more drastic action. And that is
not typically done at all.

Senator COLLINS. Thank you.

I am, unfortunately, going to have to go vote again, but Senator
Glenn should be back in just one moment. Let me give you a ques-
tion to think about during the brief recess. With Medicare moving
more from a fee-for-service system to a managed care system, some
have said that will reduce the ability of providers to engage in
wasteful practices or outright fraud because of the incentives in
managed programs. Others have said it will just create new oppor-
tunities. And while I go to vote, I would like you both to think
about that question so that we can pursue it when I return.

Thank you. We will take a brief recess.

[Recess.]

Senator GLENN [presiding]. We will reconvene the hearing, and
I apologize for the inconvenience.

You say there has been pretty good progress made in improving
Medicare integrity—or that is one of the statements that has been
made—yet we see that the estimate of the Medicare payments pro-
cured through fraud and abuse has gone from about 10 percent up
to 12 percent, and that comes to about $23 or $24 billion worth of
money here. How are we measuring this? Are we measuring better
so the fraud is going up, or are we really making progress? We can-
not be making progress and still have the percentages going up.
What is your estimate on that?

Ms. AroNoOvVITZ. We have been estimating that from 3 to 10 per-
cent would be attributable to fraud and abuse in the health care
system, and you could then extrapolate that to Medicare. That is
an estimate.

I am not that familiar with the OIG report since it has not been
issued yet, but from the articles that I have read, I have noticed
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that their methodology includes amounts or claims that in fact
should not have been paid. But the reason why those claims should
not have been paid has not been actually identified, so in fact some
of those could be mistakes or unintentional errors or lack of docu-
mentation where, if documentation could be obtained, then there
would be—so it is hard to really compare those two numbers until
we know more about what the OIG study says.

Senator GLENN. The Health Insurance Portability and Account-
ability Act that was passed last year is a rather complex thing in
some ways—deff, you have done a lot of work on that, so go ahead
and ask a question on that.

Mr. RoBBINS. The Department of Justice Health Care Fraud and
Abuse Control Program and Guidelines which were approved in
January of 1997 by Secretary Shalala and the Attorney General set
forth a series of relatively uncontroversial goals for a coordinated
health care fraud and abuse program, and among the goals with
which nobody can take issue are “coordinating Federal, State and
local law enforcement efforts, conducting investigations, audits,
evaluations,” and so forth, “facilitating the enforcement of all crimi-
nal, civil and administrative statutes, providing industry guide-
lines, and establishing a national databank.”

So the question that occurs is where the problem of massive
waste, fraud and abuse is not a new one, these would not seem to
necessarily represent fresh new ideas however laudable they are.

What, therefore, I wonder if you can tell us, is the substantive
difference that you expect under the HIPAA-mandated program,
and what is the difference between what has been mandated under
that program and what has been tried before without apparently
making a significant dent in the amount of health care money lost
to fraud and abuse. And second, I think in the GAO statement at
page 8, there is a reference to an annual evaluation of the pro-
gram’s effectiveness. I wonder if there is in place a set of specific,
concrete, meaningful measuring tools that you expect of the GAO
to hold the program up to every 12 months or so in order to test
in a meaningful way whether the program is achieving real results.
If so, what are those measuring tools?

Ms. ArRoNOVITZ. We are in the process—actually, we have been
mandated by Congress to evaluate the implementation of HIPAA
by all the parties, and we are in the process of developing a meth-
odology to do that. So we are not yet in a position to be able to
state exactly how we are going to go about measuring that. But one
thing that we are very concerned about, which gets to your first
question, is the actual implementation of some of the programs
that are now being discussed.

In Operation Restore Trust, which you are all probably very fa-
miliar with, the OIG and HCFA and the Department of Justice and
others have talked a lot about some of the successes in that pro-
gram and how they were able in five States to do a very focused
effort to try to look at fraud in the DME, nursing home and home
health areas.

But what has been interesting is that one of the biggest things
that comes from ORT is the fact that up until that point, there was
not a lot of coordination between different law enforcement entities,
so that in fact even though it might sound very strange, there was
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not a lot of coordination between what was happening in the OIG
and also in the Department of Justice, where they would get to-
gether and share information and work on cases together. The
State is asked in the home health program to certify home health
agencies; they typically look at the conditions of participation,
which deal very strongly with quality issues. However, the certifi-
cation people were not that well-trained to be able to identify po-
tential overpayments or billing errors or coverage problems or
whatever, and now they are beginning to learn how to do that, so
they will then be able to go back to the home health intermediaries
and say, you know, we went out on the certification, and we have
a concern about this home health agency; you might want to look
at it from a fiscal standpoint.

So one of the things that is very interesting is that some of these
efforts that are being announced have not been all that well done
in the past, and now, hopefully, because it is considered to be a
project that is well-funded, and we will be evaluating it, we are
hoping that some of these projects will get implemented more com-
pletely—and that pertains to some of the other projects that you
mentioned also.

Mr. RoBBINS. Ms. Bucy.

Ms. Bucy. I do not think HIPAA goes far enough. I can give you
several examples. First of all, HIPAA does give HCFA the author-
ity to contract with “eligible entities” to serve as fraud cops on the
Medicare claims, but it also “deems” the carriers and inter-
mediaries to be eligible entities. So I would change that presump-
tion so they are deemed to be ineligible entities.

Second, I do not think the forfeiture provision that was added to
the criminal provisions goes far enough. Section 249 allows for for-
feiture of proceeds of the fraud and property that has been involved
in the fraud. It does not allow for forfeiture of property that has
facilitated the fraud, which some of the forfeiture statutes do.

In addition, the new criminal offenses that were created are not
made predicate acts under RICO. I think this is a serious omission
which limits RICO’s use by private attorneys in class actions or
other civil RICO lawsuits.

Lastly, qui tam provisions should be expanded to include the
anti-kickback statute, and that was not added.

So I do not know that there is everything that ought to be in
HIPAA.

Senator GLENN. Thank you.

Professor Bucy, you have written—and I gather you have written
this in a number of Law Review articles also—you make some in-
teresting recommendations. One of them is to require Medicare
providers and Medicaid providers as well to certify that they have
provided all necessary services. In other words, they have certain
responsibilities, and I guess it is your feeling or your experience
that they have not lived up to these things and that they should
be prosecutable as well for not living up to this. This is particularly
important as we move into more of a managed care thing, with
HMOs and so on. Is this a major problem now that they are mak-
ing their money, or is fraud just by under-providing and saving
money and not providing services—I would think that would be



45

much harder to define and to get at than just mispricing of certain
pieces of equipment.

Ms. Bucy. You are exactly right, it will be hard to prosecute. My
suggestion is to make prosecution easier when it is appropriate.
And again, I have concerns about overcriminalization. But as we
move to managed care, which uses a capitation type of payment,
providers lose money if they provide too many services. So that ob-
viously, there is a financial incentive to underprovide services.

If there is a certification, say, annually—I think the best way to
do it would be annually, at the end of the year—by HMOs, whether
they are Medicare, whether they are private pay, whatever—that
certifies that the HMO has provided all necessary services, a pros-
ecutor can go back, show a sufficient pattern of underutilization.
The certification becomes the false statement that the HMO can be
prosecuted for.

Certification, may of course, remind providers of their obligation,
but it also will make prosecution of appropriate cases easier, be-
cause then you have a false statement.

Senator GLENN. Do you need additional legislation, or do current
laws cover that?

Ms. Bucy. Current laws would certainly allow for prosecution
once you show a pattern of underutilization; that would be a
scheme or artifice to defraud to fail to provide the services that as
HMO is contracted to provide. But it is difficult to prosecute as an
implicit obligation. It is much easier if a prosecutor can go in,
present a piece of paper that says, “I certify this,” and that is
signed by somebody. So it would make the prosecution easier in
those egregious cases, and I think it should be reserved for the
egregious cases. That is why I think a certification would be help-
ful.

Senator GLENN. I would think that would be covered now. Most
of these places have to be licensed, anyway. I guess everybody has
to be licensed by the State, do they not?

Ms. Bucy. The HMO providers do, but the licensing is not stand-
ard, and to my knowledge, there is not a certification when you are
qualified, say, as a Medicare HMO, that says we have provided all
necessary services.

Senator GLENN. But there would not be a presumption that just
because people are in that particular business that they would
have the responsibility to provide the minimum services of that
business?

Ms. Bucy. There would be that implicit presumption, but what
I am saying is that to prosecute somebody, it will be helpful to
have an explicit certification. It would be exactly like the Form
1500 where providers certify that they have provided all medically
necessary services.

Senator GLENN. It is my understanding that since 1994, HCFA
has revoked approximately 1,500 billing numbers for providers. Is
that a tough process? Is that very difficult to do?

Ms. Bucy. I think HCFA would be able to tell you that better
than 1.

Senator GLENN. OK. Have you looked into that, Ms. Aronovitz?

Ms. AroNovITZ. Yes. We have done some work where we have
looked at the process that HCFA would have to go through to ex-
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clude a provider, and it is a very arduous process, and it is also
one that the OIG has a major role in and needs to do a much better
job. A lot of it has to do with obtaining information from the States
about Medicaid providers that have been excluded by the States
and even taking that information and passing it along to the HCFA
regional offices and then to headquarters, so that action can be
taken on those same providers.

What we found in our last study was that very often, a provider
could be excluded from the Medicaid program and still be billing
Medicare, because there was not good enough communication, and
the program was not working well enough. When you are excluded
from any Federal health program, you are excluded from all of
them, and that communication is something that is very tricky and
was not very well done, and it is something that we are still con-
cerned about and will continue to look at.

Senator GLENN. Just one additional question, Madam Chair-
woman, if I could. Across the board, do we need to do anything in
legislation to help get into this area? Is it mainly a matter of
money and putting more money into enforcement and so on? Do we
have all the laws on the books that would enable us to really get
at this thing, or do we need some additional legislation?

Go ahead, Ms. Aronovitz.

Ms. ARONOVITZ. I think there are always aspects of legislation
that could be useful. As a matter of fact, I am thinking of one par-
ticular situation that would require congressional consideration,
and it has to do with the home health agencies. It was a report
that we issued to Senator Harkin last week about ways that you
could assess home health agencies once they have proven that they
are abusive billers to have to pay or contribute to the cost of doing
a more comprehensive study on those agencies if they want to stay
in the program.!

There is legislation that we could talk to you about that would
help, but what I always get back to and what is very disconcerting
to me is that we feel that there is still a lot that HCFA could do
within the money they already have and within the regulations
and law that already exists.

And I think that until we get to a point where HCFA takes the
opportunity and shows the leadership to assure that there is a com-
prehensive strategy for monitoring claims processing, that HCFA
makes sure that its acquisition system is properly obtained and
built and designed, and that other kinds of actions are taken, that
they use the tools of enforcement that they already have to enforce
some of the problems that we have noted over and over again, it
is hard for me to assume that more money and more legislation
would be the answer.

Senator GLENN. OK. We might want to have staff work with you,
and you ideas might help in some legislation in this area.

Ms. ArRONOVITZ. Certainly.

Senator GLENN. Ms. Bucy.

Ms. Bucy. I would echo what Ms. Avonoritz has said, that right
now, there are more than enough resources, and we just need
HCFA to do a better job with the resources. In addition to the com-

1The GAO Report referred to as Exhibit No. 3 appears on page 180 in the Appendix.
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ments that I have already made about increasing the forfeiture au-
thority, adding the HIPAA new offenses as predicate acts to RICO,
adding qui tam to the anti-kickback statute, and making sure that
carriers and intermediaries cannot serve as “fraud cops” claim they
process, I would suggest that the qui tam False Claims Act provi-
sions be amended so that government employees are not eligible to
serve as relators when the fraud deals with their particular duties.
I think that is an issue that has been brought up numerous times
before Congress.

I would suggest that the standard for corporate criminal liability
needs to be addressed by Congress. It has been formulated by the
courts. It is much too broad. I think it is a good example of allow-
ing overcriminalization. We need to be able to prosecute corpora-
tions, but under a more reasonable standard.

I suggest that main justice should be required to approve all in-
vestigations of publicly held companies. This would be across the
board, whether for health care fraud or any white collar crime. The
experience with Columbia HCA, whose stock plummeting with the
recent investigation in Texas—and the investigation may be com-
pletely warranted, and I am not getting into that—but just in the
instances where that may not be the case, I think that share-
holders deserve that kind of protection.

The last thing—and I believe there is some leadership from this
Committee on this already—is to make sure that we have ways of
monitoring the quality of HMOs. This is where we will see abuse
and fraud in the future. We need enlightened taxpayers who are
able to judge the quality of HMOs. This will be increasingly impor-
tant as we switch more to a managed care system.

Senator GLENN. Thank you, and we hope that maybe you would
be willing to work with staff on this if they contact you for your
ideas in this area. We would appreciate it very much.

Thank you, Madam Chairwoman.

Senator COLLINS [presiding]. Thank you, Senator Glenn.

Your final statement, Professor, brings us full circle back to the
issue I raised before I had to go vote. I would like each of you to
comment briefly on whether you do see a potential for different
kinds of fraud or increase fraud as we move from a fee-for-service
environment in Medicare to greater use of HMOs.

Professor, perhaps you would like to expand a little bit on what
you were just saying.

Ms. Bucy. There will continue to be fraud in health care. There
will be different kinds of fraud because the financial incentives for
the types of fraud will change as the method of payment changes.
But I think we are fortunate in the sense that some of the States
have had experience with managed care already including experi-
ence with fraud. Some of these States have already developed, on
a smaller basis, the systems that will work as managed care ex-
pands nationwide.

For example, there will be an incentive to enroll fictitious em-
ployees once we have managed care, and Arizona, in particular, has
developed some good methods for handling this problem. Medicare
could use Arizona’s model.

False cost reporting is another example. This type of fraud will
be an issue in managed care. As long as we set capitation rates
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based on cost, there will be an incentive to falsely inflate costs. To
counteract this, I would suggest that all cost reporting entities be
required to hire independent “fraud cops.” Certification of accurate
cost reporting by an independent auditor who is familiar with
health care fraud would go a long way in deferring and detecting
false cost reporting. False cost reporting is one of the most difficult
types of fraud to detect and prosecute, so to try to prevent it up
front by having a good audit done by outside folks would be help-
ful.

Also, with managed care marketing scams are going to increase.
There is current authority to prosecute these scams, but the “pay
and chase” approach is not helpful. What we really need are pre-
ventive measures. Further education of Americans will help pre-
vent marketing scams as will collecting and publicizing quality con-
trol information on HMOs.

There have been instances, especially out in California, of “kiting
patients,” where Medicaid patients are assigned to an HMO; the
HMO delays reporting the patient to the primary care provider.
The HMO thereby basically gets a 30-day float where it does not
have to pay the primary care provider for taking care of this pa-
tient. If the patient needs something in the 30 days, they just kind
of get “lost in the shuffle”; otherwise nobody knows the difference,
and the HMO gets to keep the amount.

What they found in California is that when the 30 days was up,
the HMO would reassign the patient to another primary care pro-
vider and get another 30-day float. One HMO had 24 percent of its
pagl:ients at any one time not registered with a primary care pro-
vider.

I think some very simple things could be done to prevent this
kind of fraud, such as a certified letter going to the patient indi-
cating that they have been referred to the primary care provider.
This would be a copy of the letter that goes to the primary care
provider.

To conclude, there will be fraud in managed care. Some of the
States, notably Maryland, Tennessee, and Arizona have had a fair
amount of experience with managed care and have worked out sys-
tems to prevent some of these problems. Consulting their Medicaid
Fraud Control Units for guidance would be helpful.

Senator COLLINS. Ms. Aronovitz, in addition to addressing that
generally, since this will be my last question, could you also com-
ment on the disenrollment rates, that is whether they are an indi-
cator of where HCFA should look for trouble? I am astonished by
a disenrollment rate of more than 35 percent in 1 year. To me, that
is a real red flag indicating that there is either a quality or a serv-
ice orns(;)me other problem with the HMO. Please comment on that
as well?

Ms. ARONOVITZ. Absolutely, and what you say is exactly correct,
and it raises eyebrows to the extent that we feel that something
has got to be done to look at those.

In fact, some of the work that we have done—reporting these
disenrollment rates, we did have evidence to show that HCFA had
a lot of information about violations or quality problems that were
occurring in some of the HMOs that have high disenrollment rates.
So we think there could be a very close correlation between people
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getting in and getting disenchanted for some reason, and then get-
ting out.

But to get back to your basic question, clearly, there will be an-
other whole set of incentives, as Professor Bucy said, when you
have a capitation-type set-up. Actually, the temptation could be
even greater, because in a provider’s case, when they provide an in-
dividual service, they might get a certain amount of money for pro-
viding an office visit or whatever, but in an HMO, it is so competi-
tive to try to get as many beneficiaries as possible, because for each
one you get, you get several hundred dollars from HCFA to cover
all the care of that particular beneficiary, and if you do not do a
very good job, then you could make a lot of money every month on
having these people enrolled.

We have done a lot of work, and I think it is way too complex
at this point or at this time in the hearing to talk about it at
length, but we would be happy to come and talk to you later, about
looking at resetting the proper payment rate for HMOs. Right now,
we believe they are receiving too high a capitation rate, and the
formula that HCFA uses to try to decide or figure out how much
to pay HMOs is too high in terms of what we think the elements
of the formula should be; so that needs to be adjusted.

There is definitely a strong incentive to underserve. It would ex-
tend to individual physicians who take on some of the risk, who
would be paid by the HMO to take on some of the risk and serve
a patient. So patients are very vulnerable under this system, and
there need to be very strong protections, quality assurance systems
that need to be looked at, not just on paper, but actually, people
need to go out into the field and make sure that the quality assur-
ance systems and also the process by which people could appeal a
denial of coverage or other types of complaints—all those types of
issues certainly need to be investigated much more closely, espe-
cially when you have information that is occurring.

So there are tremendous vulnerabilities in this approach, and
they have got to be dealt with.

The last thing I want to say is that very often, the marketing
abuses that we find really come when beneficiaries have no basis
to make a selection about what HMO to get into. And right now,
HCFA collects a lot of information that would be extraordinarily
helpful to a beneficiary to decide what plan to go into.

On this chart, if you wanted to choose a plan just based on this
one piece of information in 1995, I think you would probably want
to choose one of those with a lower disenrollment rate, just be-
cause, without even knowing why, you would think maybe it is a
little safer because fewer people are leaving.

So it is those kinds of questions that I think HCFA needs to be
more aggressive in helping the beneficiaries work out.

Senator COLLINS. Thank you very much.

I want to thank you both for your testimony and cooperation. We
look forward to working with you further on this important issue.

Ms. Bucy. Thank you.

Ms. ARoONOVITZ. Thank you.

Senator COLLINS. Our final witness today is Bruce Vladeck, Ad-
ministrator of the Health Care Financing Administration, or
HCFA, which is the agency charged with managing the Medicare
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program. Since his appointment by the President in 1993, Mr.
Vladeck has been responsible for the delivery of health care serv-
ices to 70 million Americans who are served by the Medicare and
Medicaid programs.

We very much appreciate your being here today. I know it took
tgonsiderable juggling of your schedule, and we appreciate your ef-
orts.

Pursuant to Rule 6, requiring all witnesses who testify before the
Subcommittee are required to be sworn, I would ask that you
please stand and raise your right hand.

Do you swear that the testimony that you are about to give to
the Subcommittee will be the truth, the whole truth, and nothing
but the truth, so help you, God?

Mr. VLADECK. I do.

Senator COLLINS. Thank you.

If you would proceed, we would ask that you attempt to limit
your oral testimony to 10 minutes.

TESTIMONY OF BRUCE C. VLADECK,! ADMINISTRATOR,
HEALTH CARE FINANCING ADMINISTRATION, U.S. DEPART-
MENT OF HEALTH AND HUMAN SERVICES

Mr. VLADECK. Thank you very much, Madam Chairwoman and
Senator Glenn. I am pleased to be here to have the opportunity to
talk about our efforts to fight fraud, waste and abuse in Medicare
and Medicaid. We have a prepared statement, and I will, in keep-
ing with your suggestion and the other scheduling difficulties we
have had today, to try to keep my opening remarks quite brief.

We understand how important it is to our programs and to our
beneficiaries that we do everything that we can to ensure the integ-
rity of the program, to make sure that every Medicare and Med-
icaid dollar is well-spent, and that goals of efficiency and cost-effec-
tiveness do not compromise the quality of health care.

It is also important to emphasize that remedying a very signifi-
cant and pervasive set of problems that have grown up over a pe-
riod of years and suffered from years of neglect is necessarily a
process that takes time and requires a stepwise set of changes.
When I arrived as HCFA’s administrator at the beginning of this
administration, there was not a single senior official at the Health
Care Financing Administration whose full-time job was program
integrity activities. Many of the issues that have been identified by
earlier witnesses today obviously involve matters that have gone
back for quite a number of years.

Since 1993, we have taken a number of new and aggressive steps
regarding HCFA’s internal organization, the way in which we con-
duct business, and work with our partners in the Office of the In-
spector General, the FBI, the Department of Justice, and the
States. Operation Restore Trust, which began in 1995, became the
focus for a lot of our experimentation with development of new
techniques and new approaches to detecting, combatting and pros-
ecuting fraud and abuse against the programs. We learned a lot in
that process. The provisions related to fraud and abuse in the
HIPAA, previously the Kennedy-Kassebaum legislation, were large-

1The prepared statement of Mr. Vladeck appears on page 154.
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ly the result of proposals that we had been making for several
years. These fraud and abuse provisions provide us with very im-
portant tools and, perhaps most importantly, with new resources in
which to pursue some of the problems, which we have identified.
In two sets of legislation this year, the President’s budget bill and
his supplementary anti-fraud and abuse legislation which he an-
nounced in March, proposed a number of other specific policy
changes growing out of our experience of the last several years. We
believe that the President’s proposals will contribute importantly to
our continuing anti-fraud efforts. We are delighted that, as the rec-
onciliation process has proceeded in both chambers a large propor-
tion of the administration’s recommendations and proposals have
indeed been incorporated into the legislation, passed by the House
and Senate.

Just a few other observations, if I could make them very quickly.
The first is that our underlying philosophy relative to fraud and
abuse in Medicare and Medicaid should ensure that we need to do
as much prevention as possible. This prevention philosophy is also
applicable to health care generally. We have to prevent problems
from arising, rather than retrospectively engaging in what we have
come to call “pay and chase” after the fact when problems emerge.

There are two major components to a philosophy of paying right
the first time. The first is identifying policies or problems that are
inherently subject to abuse or inherently awkward in a variety of
ways. Previous witnesses have suggested a number of examples.
The second component involves changing the policy to achieve a
number of objectives, such as reducing opportunities for certain
kinds of fraud and abuse.

Therefore, this year’s legislative proposals involving prospective
payment skilled nursing facilities under Medicare require consoli-
dated billing for all ancillary and other professional services ren-
dered to nursing home residents. When implemented, the prospec-
tive payment provisions will eliminate a major area that has been
identified by the Inspector General as an area of fraud and abuse.
This was a subject of the GAO’s testimony. Prospective payment for
home health care will change very dramatically the issues involved
with program integrity.

Similarly, we need the tools, such as competitive bidding for du-
rable medical equipment and other Part B services to drive out the
excess profits built into the pricing structures in many parts of the
Medicare program which make those services particularly attrac-
tive for people whose motives are less than entirely pure. We are
delighted that the Senate reconciliation legislation grants HCFA
the authority, which we have sought for many years, to use the
mechanism of competitive bidding as a way of setting prices for
Part B services rather than requiring HCFA to continue to follow
very cumbersome payment determination methods that are cur-
rently established in statute in excruciating detail.

Finally, I wish to emphasize the administration-wide commit-
ment to anti-fraud efforts. While it may seem to most to be a com-
mon sensical approach, how significant a change it has been in the
last 3 or 4 years, as one of the previous witnesses suggested, to
find an Administration-wide commitment in anti-fraud efforts. For
instance, the Attorney General, the Director of the FBI, the Sec-
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retary of Health and Human Services, and the Inspector General
of the Department of Health and Human Services, and the Inspec-
tors General of a number of other agencies with important health
care responsibilities, such as the Office of Personnel Management
and the Department of Veterans Affairs, have come together on a
regular basis to have a single administration-wide steering Com-
mittee on efforts to combat health care fraud and abuse. These en-
tities are sharing a common database about investigations for the
first time in history, are exchanging detailed investigative informa-
tion for the first time, and the benefits of such cooperation have al-
ready begun to emerge in identifiable cases, prosecutions, convic-
tions, and exclusions of fraudulent individuals from the program all
across the country.

Cooperation among Federal entitles was strengthened by the lan-
guage in the Kennedy-Kassebaum legislation. This cooperative
structure was put into place recently, and we believe that it is
going to pay significant dividends in years to come.

That is a very brief summary of much material, and I am obvi-
ously happy to answer any questions that you might have about
any of these issues, and again, I appreciate the opportunity to be
with you today.

Senator COLLINS. Thank you very much.

One of my major concerns, which I know Senator Glenn shares
from a conversation we just had, is that the amount of improper
Medicare payments are not going in the right direction. They seem
to be going up with each new report that we get from the GAO or
the IG’s office. We now have the latest report, which suggests that
improper payments may be as high as 17 percent, annually. The
mid range estimate is 14 percent. First, let me ask you whether
you agree that the problem is getting worse, and if you do not
agree, how do you account for the findings of the GAO and IG?

Mr. VLADECK. I do not agree that the problem is getting worse.
I think we do have some evidence that it is getting less bad—I will
not say “better,” but that it is getting less bad. The study you cite,
which was reported in The Wall Street Journal and which will be
made public in the next month or 6 weeks represents the first ever
statistically valid national sample audit of Medicare claims pay-
ment. There is no comparable data available historically with
which to compare those findings.

All of the other numbers that have been cited before, involving
the numbers estimated and the documents from which the figures
originate, are recognized to be much rougher estimates based on
much less systematic and much less complete data. Therefore, the
estimates that will be contained in the Inspector General’s audit of
HCFA’s fiscal year 1996 financial statement is the first time a na-
tionally replicable, statistically valid estimate on Medicare claims
has ever been conducted.

Senator COLLINS. I guess I am not comforted by that fact in that
this new estimate of fraud is higher than the estimates described
in previous studies. This is the first study that shows an improper
payment rate of approximately 14 percent. We have a $23 billion
problem on our hands.

Mr. VLADECK. We have a very considerable problem. However,
consideration of other indicators of changes over time, involving
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categories of billings for the Medicare program where HCFA has
been most concerned about fraud and abuse and has focused its in-
vestigative and other efforts over the last 2 or 3 years, we have
found in the last 18 months or so, a significant reduction in the
rate of growth of payments for durable medical equipment in Medi-
care. We would be happy to share the specifics of these findings
with the Committee. There has been an actual reduction from 1
year to the next in the dollar volume of laboratory claims which
HCFA has paid in certain parts of the country. There has also oc-
curred a significant flattening in the growth of home health care
claims. We are seeing changes in the trend line in these areas and
jurisdictions in which HCFA has concentrated its investigative and
prosecutorial resources. This is why we are seeking to expand these
efforts performed over the last 2 or 3 years.

Senator COLLINS. You mentioned durable medical equipment and
that you are seeing some progress in that area. I do not know
whether you were here earlier when some of the witnesses were
doing comparisons of the amount that the Veterans Administration
was spending for the same items and citing competitive bidding as
the reason for the difference. Has HCFA actually been precluded
from using competitive bidding? I understand the reconciliation bill
permits you to do so, but in the past have there been legal obsta-
cles to your using competitive bidding to help control the costs of
commonly available items?

Mr. VLADECK. Let me be very careful about this because this is
very important, and the answer is that except for the possible ap-
plication of HCFA’s demonstration authority on an experimental
and trial basis, we have not legally been permitted to use competi-
tive bidding for setting prices for durable medical equipment. The
one time in the past in which HCFA publicly announced its inten-
tion to conduct a demonstration of competitive pricing for durable
medical equipment, we were specifically forbidden by the Congress
from proceeding with that demonstration.

Senator COLLINS. From your answer, can I assume, now that
Congress is giving you a green light, that you will aggressively pur-
sue competitive bidding in this area?

Mr. VLADECK. Aggressively.

Senator COLLINS. Let me ask you a question about the auto-
mated information systems that are being used to process Medicare
claims. It is my understanding that HCFA now is in the process
of replacing those systems with a single, unified system which is
referred to as the Medicare Transaction Systems. GAO, as I am
sure you know, issued a report last month which concluded that
the success of implementing the Medicare transaction system de-
pends upon HCFA correcting very fundamental managerial and
technical weaknesses in the program, and one area that I found
particularly troubling was the cost growth in this project.

I know that all of us who have tried to implement new computer
systems find that it frequently costs more than we think, but in
this case, the estimated cost had increased, I am told, from $151
million to $1 billion. That is a 600 percent increase in 5 years.
Could you explain the significant growth in the cost estimate and
also give us some update or assurances that these problems are
under control, because clearly, if we cannot get an automated sys-
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tem that we have confidence in and that works well, that is going
to undermine the efforts that you are undertaking.

Mr. VLADECK. I am happy to respond. Let me say first that we
have informed the GAO through our testimony presented during
other committees in the past that we believe the GAO’s contention
indicating the costs have grown from $150 million to $1 billion is
simply wrong. The GAO is comparing cost estimates that estimated
two dissimilar things, and there have been increases in the esti-
mated costs over the life of the project. The design of the project
has evolved considerably.

The fact is, Madam Chairwoman, without getting into a long
technical argument, we are now spending approximately $1.5 bil-
lion a year operating the current Medicare claims processing sys-
tem. For instance, over a 10-year period, much of the cost of in-
stalling a new system is implementing it at the sites at which
claims are processed. In determining the estimated costs, the incre-
mental or differential cost of operating a claims processing system
with the old system and the new system must be considered. This
is how we obtained our billion dollar estimate. The $150 million es-
timate, that was made earlier in this decade, was made on an en-
tirely different basis. Therefore, we simply disagree with GAO re-
garding their cost estimate comparison.

Senator COLLINS. What is your estimate, then?

Mr. VLADECK. Well, we are estimating that over the life cycle of
the project, the total development and implementation costs of the
program will be in the range of $1 billion.

Senator CoLLINS. It will be $1 billion?

Mr. VLADECK. Yes, that is correct.

Senator COLLINS. It is my understanding that is what GAO esti-
mated.

Mr. VLADECK. Well, again, we are not disagreeing with the esti-
mate. We are disagreeing with GAQO’s use of the earlier figure as
a comparison figure.

Senator COLLINS. As the comparison.

Mr. VLADECK. In keeping with recent Congressional legislation
and the directive of the Office of Management and Budget, we have
adopted, through the strategy for the development of the Medicare
Transaction System, a so-called investment management strategy.
The principal objective of this strategy is to minimize the risk to
taxpayers of excessive costs in the development of a system or in
unsuccessful development activities. We are proceeding on this
basis, and that is frankly one of the reasons why the costs have in-
creased. What we have done is to slow down the development of
the system and have broken it into more incremental pieces. We
have adopted a strategy that is much longer terms and it is going
to take much more separate steps. The risk of wasting money as
part of that strategy will be significantly reduced, but it will take
us much longer to put the new system fully into place. Full imple-
mentation will be later in the future, at which point we will begin
to generate the savings that a single, unified database will achieve.
However, we are currently proceeding in an especially cautious and
stepwise fashion with the system development.

Senator COLLINS. One final question before I turn to Senator
Glenn for his questions. Some of our witnesses this morning essen-
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tially said that HCFA now has the resources and the tools that it
needs as a result of the Kassebaum-Kennedy Act and other legisla-
tion that is going to be enacted now to get a handle on this prob-
lem. Do you agree with that, or are there further legislative steps
or resources that you believe you need in order to tackle this prob-
lem effectively?

Mr. VLADECK. Well, again, we do believe that there are a number
of provisions in the HIPAA when implemented which will be of
enormous benefit. As I suggested in my opening statement, we
have had a number of proposals as part of the budget reconciliation
process that are quite important to us in this regard.

If we can all continue to be optimistic about the conferencing of
the budget reconciliation legislation and its emergence in the very
near future, we would not be currently suggesting significant addi-
tional legislative authorities. We believe that we will then have
most of the tools in place. It will be quite appropriate for HCFA
to return to Congress in a year and a half to report on HCFA’s
progress in implementing new anti-fraud provisions contained in
the HIPAA and budget reconciliation legislation.

Senator COLLINS. Thank you. Senator Glenn.

Senator GLENN. Thank you, Madam Chairwoman.

I know it is getting late, and we appreciate your sticking with
us for all this time, but we have had problems this morning, obvi-
ously.

According to The Wall Street Journal, Medicare home health care
outlays have tripled over the past 5 years and are now at about
$22 billion and apparently are still going up. Now, that was by in-
tent to some degree, because we thought that might be saving hos-
pital costs and other things. Are there any studies that show what
offset there is for this? As we have moved into this and gone to
more home health care, have we seen the savings that were sup-
posed to occur from some of this?

Mr. VLADECK. Probably the most useful recent analysis of this
has been the work done by the Prospective Payment Assessment
Commission. This Commission advises the Congress on Medicare
Part A activities. In ProPAC’s June report of last year, the Com-
mission considered this issue in great detail and suggested that not
only has there not been a substitution effect by the growth in home
health, but that in fact, the events over the last half dozen years
have led to Medicare increasingly paying twice for the same service
rather than paying somewhat less for the same services.

Much of the legislation that we have been working on having to
do with payment reform in Medicare, involving not only home
health, but payment to hospitals, has been very much in response
to ProPAC’s studies.

Senator GLENN. If I understand you correctly, then, the offsets
that we thought might occur are just not evident yet.

Mr. VLADECK. No; if anything, the opposite—instead of paying
less, we are paying twice.

Senator GLENN. The March report—this is a year-old GAO report
now—said that controls over the Medicare home health benefit re-
main essentially nonexistent. Have you been able to put anything
into place in the last year now to start monitoring that?
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Mr. VLADECK. Well, we have done a lot of monitoring. I think one
of the things—and to pick a small quarrel with the GAO testi-
mony—that has been ignored in the discussion of this issue in the
testimony is that in the early 1980’s, after the 1981 GAO report,
HCFA put into place a number of very aggressive controls on home
health care claims. As a result of HCFA’s controls, a coalition of
consumer and provider groups brought a lawsuit against HCFA
which was adjudicated in the District Court in the District of Co-
lumbia in 1988. This lawsuit resulted in one of the most blistering
decisions which I have ever read attacking an administrative agen-
cy by the judge. Subsequent to which my predecessors entered into
a consent decree to settle the litigation, and it largely gave away
HCFA’s ability to effectively review individual home health claims.

Included in the new legislation are provisions which we hope will
soon be enacted. These provisions provide for a number of changes
in the underlying statute. For the first time, proposed changes will
supersede the consent decree and permit HCFA to have a much
better handle on many home health claims which we have been un-
able to effectively review over the last 7 or 8 years.

Senator GLENN. You talked about additional legislation and the
competitive bidding a little bit. How about this idea of the billing
codes? I was not aware of that until this morning—that was a new
wrinkle for me—where you have certain equipment provided for
under a billing code, and it can be either good stuff or poor stuff,
and there is a big difference according to the charts we had dis-
played here earlier this morning, which I think you saw.

Are you moving in that area—it is apparently a real problem, be-
cause we are paying three times in some areas what we should be
paying, compared to what the VA is paying. Is that a major prob-
lem, and are we breaking those billing codes down in some way,
or how are we taking care of that problem?

Mr. VLADECK. I believe that the current statutory requirements
for how we set prices for durable medical equipment are causing
HCFA to overpay very, very significantly. There is no question, and
we have

Senator GLENN. And that is required by law.

Mr. VLADECK. That is required by law and it is specified in sig-
nificant detail in the statute. We do believe that competitive bid-
ding will often be the best approach. Expansion of our “inherent
reasonableness authority,” which is also in the Senate legislation,
would be helpful for services for which competitive bidding is in ap-
propriate, involving circumstances where there is only one supplier
in a rural community or only one supplier of an esoteric item.

With respect to the narrower issue of billing codes, we currently
require a particular item code for each durable medical equipment
bill. The suggestion, as I understand it today, was that we use the
uniform product identifier number code rather than the coding sys-
tem which we have been using. I believe that this idea is a very
intriguing and positive suggestion.

In accordance with the administrative simplification require-
ments of HIPAA, we are obligated to lead a national public-private
participative process to get agreement on standardization of all this
kind of coding and other information. Standardization is very much
on the agenda for that process.
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Senator GLENN. Professor Bucy brought up the issue of under-
providing. Is that a problem that you are monitoring, and how do
you monitor that?

Mr. VLADECK. It is potentially a very serious problem. We have,
effective this past January 1st, required all HMOs participating in
the Medicare program to participate in the data and reporting sys-
tem that is commonly referred to as HEDIS, the Health Care Em-
ployers Information Set. The National Committee on Quality As-
surance has used HEDIS as the first effort to measure the actual
provision of service by HMOs. All of our HMOs will be reporting
to us on the frequency of mammographies and other kinds of proce-
dures. There are 26 different items in the HEDIS dataset, and we
will have independent audits of the accuracy of that data as a first
step, but by no means a complete and systematic effort to begin re-
solving this issue of under-provision.

We will also be administering a public opinion survey to Medi-
care HMO enrollees this fall that will have a sufficiently large sam-
ple size to ensure a statistically representative sample of each plan.
This survey will permit us to report on patient satisfaction scores
involving issues like access, availability of physicians, and avail-
ability of procedures. These are the first two steps in a multi-year
effort and a multi-year plan to address these particular concerns.

Senator GLENN. OK. Are you doing any contracting with outside
firms for utilization review, and what has your experience been in
that area?

Mr. VLADECK. We require our providers to, in many instances,
contract with outside firms for utilization review. In accordance
with the statute, we contract in every State with a peer review or-
ganization to do the basic utilization review for a range of identi-
fied Medicare services. These relationships are statutory.

We have invested a lot of time and effort into the efforts of the
PROs over the last several years, and we are learning how to do
it considerably better. We are beginning to find measurable im-
provements in some areas involving patterns of care.

We believe that under the new HIPAA authority, we will be con-
tracting with a much broader range of organizations to perform
specified kinds of program integrity reviews in the Medicare pro-
gram. We are examining a number of potential participants in that
process and involvement.

Senator GLENN. We are talking mainly about fraud and abuse
and all those things in the Medicare programs, but just to touch
on one of the other problems for a moment—I do not know whether
it is still a problem or not—but at least some time back, you were
having problems getting a lot of doctors to sign up under Medicare.
They did not like the paperwork; it was too much hassle, and they
were just running in their own direction. So in some places, a lot
of doctors were not accepting Medicare patients, or they preferred
not to and would make a decided effort not to have Medicare pa-
tients. Is that still a problem?

Mr. VLADECK. It is in some isolated pockets of the country, Sen-
ator Glenn. On average nationally, the proportion of all physicians
participating in the Medicare program in 1995 is the highest that
it has ever been. We anticipate having the 1996 data available
soon. Well more than 90 percent of all physicians licensed to prac-
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tice in the United States are now participating in the Medicare pro-
gram.

The other Congressional advisory committee, the Physician Pay-
ment Review Commission, has identified 15 communities around
the country in which they are concerned about problems of access
to practitioners for Medicare beneficiaries. We are conducting spe-
cial reviews of these communities. On average, the proportion of
physicians in practice who do not see Medicare patients is at an
all-time low.

Senator GLENN. Just one other thing. You talked about the ex-
pense of the MTS system and how much it is going to cost. I am
concerned that we not just go from fraud on paper to fraud by com-
puter once we get there. I hope you are building some protections
into that system, and I do not know whether similarities are
enough between our experience with IRS and what you are design-
ing that would be something you should have some meetings on
over there.

We have been at the tax system modernization here, and we are
some $3.5 billion into it. I do not know how many hearings I have
personally conducted in this room on IRS and tax system mod-
ernization, but it is quite a batch, as well as GAO studies and so
on. As you move into this area, I would just implore you to talk
to them at least about some of the problems they have had in try-
ing to implement a great big system like this. You have 822 million
claims a year, and that is fairly small compared to what IRS has,
I think, in the number of things they have to process. But I hope
you are talking to them over there so you can perhaps avoid some
of the pitfalls they encountered, because we had a sad experience
with that.

The question is: Are you consciously building into this protec-
tions against fraud and abuse in some way—and I do not know
how you do that; I am not enough of a computer whiz to know how
you do it—but are your people considering that as they design this
system and move into it? If not, they should be.

Mr. VLADECK. I am glad you ask that, Senator, because it per-
mits me to mention a computer project of which we are particularly
proud. We have contracted with Los Alamos National Laboratories
to apply some of the very super-computer pattern recognition tech-
nology which were first used in national defense applications as a
technique for detection of patterns of fraud and abuse in Medicare
and Medicaid billing.

Los Alamos National Laboratories has actually already had a
great deal of success with the commercialization of this technology
for the protection of credit card fraud. For instance, anyone who
has received a call from his credit card company lately, asking if
they went to Hawaii last week or whatever, because the company
found some unusual charges, may be familiar with this new tech-
nology.

We are not waiting for the new computer system to put in place
this kind of technology. We are pilot-testing it in two States al-
ready. The new system will plug into this kind of very highly so-
phisticated pattern detection fraud and abuse technology as well as
some of the more old-fashioned kinds of editing processes.
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Senator GLENN. And while you are building it in, too, you want
some of the protections against hackers getting in and fouling up
the system, like the one that NSA has done a lot of work on, how
to prevent things like that with people hacking into Pentagon codes
and command circuits.

There was a Russian—if I could digress a little bit for 30 sec-
onds—a Russian hacker a couple of years ago who got into one of
the big investment house computers in New York and transferred
a million or two out to an account of his in Los Angeles and some
more to a bank account in Switzerland. And it is a new way of
making warfare if you want to consider it that, because if you had
500 or 1,000 trained hackers to go into transferring Merrill Lynch
accounts to the Fed and your bank account to the Fed and the Feds
to you—and you would probably come out ahead on that detail—
but you transfer these things around, and you foul up the economic
system of the whole country. It is to that level of importance now.

So the point is where you are setting up a brand new system like
this, and where there has been fraud and abuse, you may want to
contact the NSA people and have them give you some advice on
how you can set this up to prevent people from getting into your
system. There has been fraud and abuse in here, and there is going
to be more as you go to computers if you do not do it right.

Thank you much. That is all.

Senator COLLINS. Thank you.

Thank you very much, Mr. Vladeck. We look forward to working
with you. This is going to be an ongoing investigation.

I want to thank Senator Glenn for his participation in this hear-
ing.

We will have some additional questions for the record that we
would ask your cooperation in answering.

Mr. VLADECK. I would be delighted.

Senator COLLINS. And all the charts of our witnesses will be
made a part of the record, which will be left open for 10 days.

I want to thank everyone for coming today. I particularly want
to thank my staff for an excellent job in putting together this hear-
ing, led by Tim Shea, our Chief Counsel. The PSI staff, including
Tan Simmons, Don Mullinax, John Frazzini, Mary Robertson and
Lindsey Ledwin, worked very hard on this hearing. Medicare fraud
is going to be an ongoing effort of the Subcommittee. And I want
to thank Senator Glenn’s staff as well for their cooperation.

This hearing is now adjourned.

[Whereupon, at 12:40 p.m., the Subcommittee was adjourned.]
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Good morning to my distinguished colleagues, and of course I would like to say a special thank
you to you Senator Collins, for inviting me to testify at this important hearing, a hearing that
will present an overview of fraud, waste and abuse in the health care system.

My statement today will be short. In addition, I regret to say that immediately after my
testimony today, I will need to leave for another engagement. So, I would be happy to respond
to any questions that the Ci i may have in writing.

Fraud, waste and abuse are enemies of the heaith care system. It is a disease that is taking
health care services from our children, our spouses and our elderly parents. It costs us
unnecessary millions every day—money that could and should be put to better use.

As Chair of the Special Committee on Aging, it is 2 pleasure to bring to your attention the
findings of 2 General Accounting Office (GAO) report released to me just a few days ago--a
report regarding the prices that we taxpayers pay for medical equip t and supplies, as well
as the fact that Medicare often overpays large-volume suppliers. (Exhibit 1)

In 1996, the Medicare system paid out about $4.3 billion dollars for medical equipment and
supplies used in 1996—$4.3 billion dollars. I brought a few examples of the medical equipment
and supplies that Medicare pays for- it pays for walkers, catheters and glucose strips. What
the GAO had to say in its most recent report is alarming and troubling. Specifically the GAO
said that the Health Care Financing Administration, known as HCFA-—does not know
specifically what products it is paying for when it pays for medical equip t and suppli
Could you ever imagine paying for supplies that they are delivering to your patients,
clients or agents and not knowing exactly what you are paying for-— you would not be in
business very long, Indeed this situation reminds me of the unmatched disbursements at the
Department of Defense. Specifically, DOD does not want to do accounting work as a
transaction occurs—-like other businesses do.

Of course, the very next question one would ask after learning that HCFA doesn’t know
exactly what medical equipment and supplies it pays for is—-WHY NOT? The reason is that
HCFA does not require suppliers to identify specific products on their Medicare claims.

(61)
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Instead, suppliers use HCFA billing codes that usually cover a broad range of products of
different types, qualities and market prices. Because Medicare pays suppliers the same
amount for all the products covered by a billing code, the supplier has a financial incentive to
provide the cheapest products covered by the billing code.

Perhaps an example will be helpful and that is why I have these different types of catheters.
Let’s say that [ am a supplier of catheters. I have catheters that cost me — as a supplier —
$1.00 and [ have some that cost $17.00. (Exhibit 2) And what does HCFA pay -- about
$10.00 for all the catheters under the billing code. So, if you are a supplier, you would be crazy
to supply the expensive catheters, when you could supply the cheaper ones. What a great deal
if you're a supplier-—-what a bad deal if you're one of the millions of taxpayers that pays into
the Medicare system.

This example demonstrates vividly that the 4.3 billion dollars that we are spending annually
for medical supplies and equipment is higher than it need be. It also tells me—like it or not-—-
that we have a payment system here that is “just plain broke.”

Now let me shift for a moment and discuss what can we do with something that’s “just plain
broke.” As a father, grandparent and legislator, I have a commitment and duty toward
improving the situation. In its report, the GAO said that the billing code system that HCFA
uses provides insufficient information for properly identifying and paying for products billed
to Medicare. This need not be the case.

The Department of Defense and some health care purchasing groups are beginning to require
their suppliers to use product-specific codes—called universal product numbers--just like those
used in your grocery store. These universal product numbers identify the individual medical
product. In this manner—you get what you pay for—plain and simple--not-- you pay for what
you don’t get. :

I say that HCFA should be required to do the same. In that vein [ will introduce legislation and
hope that you Senator Collins and the other Members of this prestigious Sub i will
join me in insuring that HCFA immediately begins an intensive effort to initiate universal
billing codes for medicat equipment and supplies that are billed to the Medicare program. In
this way we will dramatically improve the system. Then we can re-direct those savings to other
areas in need of attention in Medicare.

I would be remiss if { did not take this opportunity to encourage Americans, across this great
nation to use “qui tam.” Some may ask--what is “qui tam.” Well, “qui tam” is a civil legal
action where a citizen can file a suit on behalf of both him/herself and the government for
violation of a statute that provides a specific penalty for wrongdoing. If the case works out, the
individual may keep a part of any resulting penaltities.

Thank you for the opportunity to testify Senator.
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Madame Chair. I want to commend you for dedicating one of your first hearings as chair
of this important subcommittee to the subject of fraud, waste and abuse in Medicare. Itis
extremely important that we work on a bipartisan basis to attack this huge problem.

This is a problem that I have been working on for years as chair and now ranking member
of the Senate appropriations subcommittee that funds and has oversight over the administration of
the Medicare program. Since 1989 we have held hearing after hearing and released report after
report documenting unnecessary losses to the Medicare program.

The losses are truly staggering. The General Accounting Office has testified before our
subcommittee that up to 10 percent of Medicare payments could be lost to fraud, waste and
abuse. That adds up to about $18 billion last year. The HHS Inspector General just concluded a
comprehensive audit of a statistically valid sample of Medicare claims that were paid last year. It
is the most comprehensive review of claims ever made. The audit projects that up to $23 billion
of those payments, or about 14 percent should not have been paid. So the problem may be even
worse than we had previously thought.

There are many components to this problem. If you can dream up a scam or rip-off, it’s
probably already been tried. We’ve uncovered losses due to out and out fraud. Providers billing
for services that weren’t actually administered. Providers paying and receiving kickbacks.

Double billing. We now even have evidence that organized crime has entered the Medicare fraud
business. Clearly, there is a lot of criminal activity going on out there that is costing American
taxpayers billions of dollars each year.

However, we’ve found, with the help of the GAO and the Inspector General that even
greater losses are due to waste and abuse. Those losses are often directly due to or encouraged
by ful Medicare pay policies and practices. And, at long last, it appears that the
budget bill before the Senate will address some of the most glaring problems. It would make
changes that I have been pushing since the beginning of this decade.

The main changes to which I refer are competitive bidding and a streamlining of
Medicare’s authority to pare back grossly excessive payment rates. These two steps, if
appropriately implemented, will cut waste and save taxpayers and Medicare beneficiaries billions
of dollars.
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The need for these reforms couldn’t be clearer. Let me give you an idea of what I'm
talking about. Last year [ released a report prepared by my staff on waste in Medicare payments
for medical supplies. Remember the $500 toilet seats from the Pentagon? Well, the good news
is that the Pentagon isn’t buying them anymore. The bad news is that Medicare is.

Our analysis of Medicare payments for a sample of medical supplies and equipment -
from saline solution to hospital beds -- reveals that Medicare is paying up to 6 times more for
these items than other government and private sector purchasers. The losses to the program, and
to seniors and other taxpayers, are staggering.

For just the 18 items we reviewed, Medicare could save over 50 percent or up to $236
million this year and over $1.6 billion over the next 7 years if it paid the same rates paid by the
Veterans Administration. If Medicare were to simply pay a wholesale rate offered to others
around the country, it could achieve nearly identical savings -- up to $218 million this year and
$1.5 billion over the next seven years. Medicare could even save $371 million over the next seven
years if it just paid the suggested retail rates for this sample of supplies and equipment.

We found that Medicare pays up to $182.80 to rent an air pressure mattress, more than 6
times the wholesale price of $29.95 and nearly 3 times the retail price of $53.88. Medicare is
paying $99.35 for a simple commode chair that the V.A. is able to buy for $24.12 and you can get
wholesale for $39.99. And Medicare pays $7.90 for a bottle of sterile saline solution that V.A. is
able to purchase for $2.38.

The reason for this disparity is that the V.A. engages in good old free market competitive
bidding. While Medicare pays bloated prices based on historical charges, the V.A., which has
much less purchasing power than Medicare, puts out bids that provide for both quality and cost
control. The V.A. is able to save taxpayers money because they use competitive bidding to
ensure get the best rate possible. Medicare is currently prohibited from using this cost saving
measure. But the bill before us give them that much needed authority. Again, it’ll save us billions
over the coming years if appropriately implemented.

Another important reform is a streamlining of Medicare’s authority to reduce grossly
excessive payments for items it purchases. It’s called the “inherent reasonableness authority.”
Under current law, the authority is torturous to complete. As a resuit, it has been used only once.

Three years ago, we found that Medicare was paying up to $211 for this home diabetes
monitor. At the time, I sent a staffer out to the local K-Mart and got it for $49.99.
After several hearings, we got Medicare to begin the process of using their authority to reduce
this gross overpayment. It took them two full years to go through all the hurdles set up in law.
They finally reduced the payment to around $50 and that alone is saving taxpayers $25 million
over 5 years. But it took 2 years! That delay cost taxpayers $10 million.

Medicare ought to be able to do a quick survey of the nation to determine acquisition
costs and a reasonable add on and make the change immediately. No private business could stay
afloat with that kind of wait before they could adjust to changes in the marketplace.
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The Senate balanced budget bill includes a streamlining of this process that I have
suggested for years. It would allow Medicare to respond quickly when it finds that it is paying
prices that are out of line with what everyone else pays.

Madame Chair, I would urge that this subcommittec join my subcommittee and the
Finance Committee in closely monitoring the implementation of these very important new
provisions.

I also want to briefly talk about a study I requested by GAO that I would like to formally
present to the Subcommittee. The report, “Need to Hold Home Health Agencies More
Accountable for Inappropriate Billings,” presents some startling new information. The GAO
found that of the sample of home heaith claims they reviewed, fully 43 percent of the claims that
Medicare paid should have been denied. They found that one reason for this shocking result is
that Medicare only reviews about 3 percent of all home health claims. The rest they pay without
looking at them. They don’t have adequate funding to conduct those reviews.

GAO has developed an innovative solution to this funding shortfall that I hope we can
work out to include in this year’s appropriations bill. They recommend that Medicare test a
system whereby agencies that have been identified as having high levels inappropriate billings be
subject to comprehensive audits at their expense. I'd like to work with the members of this
committee to get your ideas about how we can make this basic idea work.

Again, madame chair, thank you very much for the opportunity to address the
subcommittee. Thank you.
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Michael F. Mangano

Principal Deputy Inspector General
Department of Health and Human Services

Good morning, Mr. Chairman. I am Michael F. Mangano, Principal Deputy Inspector General of
the Department of Health and Human Services, and I am here to report to you on our efforts to
combat fraud, waste, and abuse in the Medicare program.

Medicare is one of our nation's most important social programs. It provides health care coverage
for more than 38 million elderly or disabled Americans. Unfortunately, it also presents many
opportunities for unscrupulous individuals to steal from U.S. taxpayers. Because of the huge sums
of money being spent in support of Medicare--$191 billion estimated for FY 1997--there will
always be individuals or companies that attempt to game the program purely for their own profit.
We in the Office of the Inspector General have literally been waging a continuous war against this
fraud and abuse since 1977.

Since last October, the Office of Inspector General and the Department of Justice have been
involved in the resolution of over 700 criminal and civil cases that have led to settlements of over
$1 billion for the Medicare Trust Fund, and we have excluded over 980 fraudulent and abusive
providers from program participation. Once a program exclusion is imposed, Federal program
payments may not be made to any individual, business or facility for items or services furnished,
ordered, or prescribed by the excluded individual or entity. Exclusions imposed by the OIG apply
not only for HHS and State health care programs, but also for all other Executive Branch
procurement and non-procurement programs and activities. This means, for example, that a
health care provider excluded from Medicare, Medicaid, and other State health care programs will
be unable to continue participating in the Civilian Health and Medical Program of the Uniformed
Services (CHAMPUS) program administered by the Department of Defense or in the Federal
Employee Health Benefits Program (FEHBP) administered by the Office of Personnel
Management.

Convicting abusive providers, keeping them out of the program, levying fines, recovering
overpayments, negotiating settlements--all these actions are necessary to reduce Medicare fraud
and abuse. But they will never be more than the second best way to do this. The best way is to
prevent fraud, waste, and abuse from ever occurring in the first place. This requires identification
and correction of vulnerability built into the programs themselves or into the management systems
used to administer and monitor them. We find that most health care providers are honest. Only a
few set out with intent to defraud the program. However, systemic weaknesses create gray areas
that make Medicare vulnerable to abusive and improper billings, increasing the risk of improper
payments.

Vulnerability to Abusive and Improper Billings

One source of vulnerability is the design of the benefit categories and reimbursement criteria
themselves. Our audits, investigations, and evaluations often reveal patterns of unintended
incentives, inherently ineffective controls, poorly defined eligibility criteria, excessive
reimbursement rates, unmeasurable outcomes, baselines premised on inaccurate assumptions, and
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believe the differences are due mostly to the discretion afforded home health agencies to influence
the amount of care given to their clients.

We believe that the Health Care Financing Administration can strengthen controls of the home
health benefit through several methods like restructuring the HHA reimbursement methodology by
establishing a prospective payment system; placing a limit on the number of visits allowed per
beneficiary; establishing a system of pre-authorizations; and/or establishing a copayment. In
addition, programmatic operational actions can be taken such as emphasizing key policy points in
the Medicare HHA manual and improving guidance; revising Medicare regulations to require the
physician to examine the patient before ordering home health services; requiring intermediaries to
provide beneficiaries with explanations of Medicare benefits for home health services so they can
see the visits being charged to Medicare; and instructing intermediaries to augment focused
medical reviews with physician and beneficiary interviews. HCFA should ensure more effective
reviews of home health agencies, use of case management, and adequate funding for fiscal
intermediaries to detect inappropriate claims.

1 would like to note that this subcommittee issued a report back in 1981 on home health that
recommended, as we are recommending today, that HHAs should be reimbursed under a
prospective payment system. The subcommittee believed that a prospective payment system
would force HHAS to be more cost-efficient in order to meet the target rate. In the absence of a
prospective payment system, the subcommittee recommended that HCFA take a variety of actions
including competitive bidding of subcontracts, competitive selection of intermediaries, and
expediting regulations to require bonding of HHAs in their first 5 years of operations or under
certain other conditions. The subcommittee encouraged increased intermediary audits of HHAs,
better notification of HHAs regarding policy changes, and asked HCFA to pursue the use of
termination and exclusions.

Medical Equipment and Supplies. Over the years, we have devoted significant resources to
issues involving medical equipment and supplies. The problems have included claims for
equipment that was never delivered, upcoding, unbundling, medically unnecessary equipment, and
excessive payment rates. Our work has disclosed losses totaling several hundred million doliars
for incontinence supplies, wound care, lymphedema pumps, and orthotic body jackets. We
previously found abuses relating to seat lift chairs and power operated vehicles.

The widespread problems in this area have been due in part to high profit margins, ease of entry
into the system, and weaknesses in payment safeguard functions. We belicve that legislative and
regulatory actions are needed to tighten up eatry of suppliers into the Medicare program, and to
give the Health Care Financing Administration greater authority to set prices for equipment and
supplies. However, such authorities are needed throughout the Medicare program, not just in the
area of supplies and equipment.

A specific area of concemn is the home oxygen benefit. For beneficiaries who are deficient in the
amount of oxygen in their blood, Medicare covers both oxygen and oxygen supplies and
equipment, including the system for furnishing it, the vessels that store it, and the tubing and
administration sets. Allowances more than doubled from 1992 to 1995, rising from $835 million
to more than $1.6 billion. The root of the problem is not so much with billing abuses as with the
fact that Medicare cannot get competitive prices. Even though it is a high-volume payer,
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other such design weaknesses. When we spot these kinds of problems, we issue reports
recommending regulatory or legislative reforms. Our office has testified before the Congress on
many of these problems. Based on a review of all of our work in recent years, I would like to
highlight here what we believe are the areas of highest risk for abusive and improper billings to
the Medicare program.

Home Health. Between 1990 and 1996, expenditures for home health benefits had grown five-
fold from $3.5 to $16.9 billion, and the number of beneficiaries increased from 2 to 3.7 million.
Utilization also doubled, from an average of 36 to 76 visits per beneficiary. Some of the growth
is appropriate and expected due to changes made to the benefit, demographic trends, technological
advances, and a trend toward providing more care in the community instead of in institutions.

Unfortunately, fraud and abuse may also be a factor. Recently completed audits of eight home
health agencies (HHASs) in Florida, Pennsylvania, and California have revealed that from 19 to 64
percent of the home health visits paid for by Medicare did not meet Medicare guidelines. We
found visits that were not considered reasonable or necessary, patients who were not homebound,
inadequate physician authorization, and services claimed but not provided. Preliminary results
from a study in four of the largest States confirm these conditions are wide-spread. Following are
a couple of examples of fraud and abuse in the home health industry:

. First American Health Care of Georgia, Inc. was the largest privately
held home health care provider in the country. When our investigation began, the
company was known as ABC Home Health. Jack and Margie Mills were the majority
shareholders and chief officers of the company and its subsidiaries. After extensive
investigation and audits by the Office of Inspector General, the Mills and the First
American parent company were convicted of several Medicare-related criminal offenses
and were excluded from participating in the Medicare and Medicaid programs. The Mills’
received significant prison time, and the related settlement provides for a return of $255
million to the United States. Offenses included improperly shifting unallowable costs onto
Medicare cost reports such as lobbying and advertising expenses and promotional items
such as $84,000 in gourmet popcorn. The company and its owners claimed items and
services that benefitted the owners personally as reasonable and necessary "general and
administrative” expenses related to the care of Medicare patients (e.g., golf course
memberships, greens fees, a family vacation, and an expensive car for a son in college).

Services Not Rendered. On a smaller scale, the co-owner of a Washington, D.C. HHA
was sentenced to 27 months in prison and ordered to pay full restitution of $100,000
defrauded from the Medicare and Medicaid programs. The HHA billed for 1,450 skilled
nursing visits for which there are neither time slips nor nurses’ notes documenting the
visits were made. It also billed for home nurse visits when patients were actually
hospitalized. Another co-owner was also convicted but has been in escape status since
leaving his detention center assignment.

We have also found extreme and seemingly unjustifiable variation in payments to home health
agencies. In 1994, lower cost home health agencies (those which provided less than the national
average of visits per episode) averaged 33 visits per episode, whereas the higher cost agencies
(those with visits per episode above the national average) average 102, Based on our studies, we
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Medicare is not able to negotiate volume prices as high-volume purchasers normally do. Medicare
paid more than twice as much for oxygen equipment and supplies as the Department of Veterans
Affairs according to our 1991 study. The difference remains greater than 40 percent in 1996.

The Health Care Financing Administration estimated the savings could be at least $200 million per
year from a 40 percent reduction on reimbursement for oxygen concentrators. In May 1997, the
General Accounting Office (GAO) issued a report comparing Medicare and VA payments for
home oxygen supplies and services and Tuded that if Medicare had paid for oxygen and
related supplies and services at the adjusted VA rates, the Medicare program would have saved as
much as $500 million in FY 1996. The VA uses competitive bidding to lower its costs. Medicare
does not have that option. Legislative options include allowing for competitive bidding or setting
special payment limits.

Other program weaknesses create conditions in which Medicare pays more than it should, pays
inappropriately, or pays improperly because of false billings. I would like to describe some
examples of fraud in the medical equipment and supplies arena:

Incontinence Supplies. One of the highest-reimbursed Medicare suppliers of incontinence
care products agreed to plead guilty to conspiracy to defraud Medicare of more than $70
_million. He distributed adult diapers to nursing homes (which are not covered by
Medicare) but billed Medicare for female urinary collection pouches. He agreed to forfeit
$32 million in seized bank accounts, paid $2.5 million in restitution, and was sentenced to
10 years imprisonment. Another incontinence care supplier defrauded Medicare of $25
million, forfeited $12 million, and was sentenced to 57 months incarceration followed by 3
years supervised release.

Durable Medical Equipment. At least 19 individuals have been convicted in connection
with over $20 million in false billings of durable medical equipment and supplies by a
major supplier and related companies. The individuals were owners, physicians, sales
people, and an accountant. The physicians were charged with signing medical necessity
forms for equipment which was never received or needed, without seeing the patients. The
sales people were charged with recruiting Medicare beneficiaries by giving them
nonreimbursable items such as microwaves and air conditioners, while the company billed
Medicare for reimbursable items such as hospital beds and wheelchairs. Several sales
people were Russian or Hispanic and were targeting Russian and Spanish-speaking
beneficiaries. One physician who was sentenced in absentia fled to the Dominican
Republic and cannot be extradited at this time.

. These pumps are p ic compression devices that are used to
treat swelling of tissues resulting from accumulation of fluid from lymphatic blockages.
The pumps range in sophistication and can cost from $600 to $6000. One supplier was
sentenced to 1 year in prison and 3 years supervised release and was ordered to pay
$294,860 in restitution, fines, and penalties. He billed Medicare for lymphedema pumps
at $4,500 each, but he delivered pumps that would have been reimbursed at $600 and
pocketed the difference. '

Nursing Homes and Related Services. The Medicare and Medicaid programs together paid $46
billion for nursing care of all kinds in 1995. This included $42 billion in payments to nursing
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homes ($9 billion under Medicare Part A and $33 billion under Medicaid), and $4 billion under
Medicare Part B in payments to various providers of medical supplies and services for Medicare
beneficiaries residing in nursing homes.

We have found a variety of problems including inappropriate billings for mental health services
for patients in nursing homes. At least $17 million, or 24 percent of all such billings, were in
error in 1993. This included payments for socialization events billed as group therapy and
payments for psychotherapy sessions for individuals not needing them and with diminished
capacity to gain any benefit from them. Following are two examples of inappropriate billings for
mental health services to nursing home residents:

Psychology Services. A company which employed psychologists to provide services to
nursing home residents entered a civil settlement agreeing to pay $700,000 to settle
allegations that it submitted false Medicare claims. The company billed for 45 to 50
minutes of psychotherapy to nursing home residents when only 20- to 30-minute sessions
were held. Some of the psychologists billed for more than 14 hours of therapy a day -- one
billed for the equivalent of more than 24 hours a day.

- In another example, a psychiatrist signed an agreement to pay the
Government $300,000 to settle. He provided psychiatric care to Medicare beneficiaries in
nursing homes in California, Rhode Island, Florida, Texas, New York, Washington and
Oregon. His scheme involved duplicate billing through two separate entities, both of
which he owned. During the investigation, his various companies were found to have 24
different mailing addresses, 23 different telephone numbers, and at least 12 different
provider numbers.

We have become increasingly concerned about cost shifting from Medicare Part A to Medicare
Part B in the nursing home setting. Nursing home residents are accessible and can be vulnerable,
providing a unique opportunity for fraud, waste, and abuse. Unless protected by concerned family
or friends, the attending physician, or enlightened policies and practices of the nursing home,
nursing home residents may be subjected to health care practices in which decisions on care are
governed as much by financial incentives as medical necessity.

We support the idea of a prospective payment system for Medicare Part A nursing facilities and
would also advocate that this or a similar approach be more widely used by States under their
Medicaid programs. We urge that as many services as possible be included in the prospective
payment rate, such as most payments for enteral nutrition, incontinence supplies, and wound care.
Services which are not included in the prospective payment rate should be consolidated into a
single bill to be submitted by the nursing home under Medicare Part B, if appropriate.

It is just as important to ensure quality of care as it is to control costs. Prospective payment
systems will bring their own incentives, some of which may provide a risk to quality of care
through premature discharge or refusal to accept patients with complicated conditions. Therefore,
it may be necessary to include higher payments for outlier cases and anti-dumping provisions
similar to those that apply to hospitals.
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Laboratory Services. We are nearing completion of a multi-year investigative initiative called
LabScam. This is targeted at abusive marketing and billing practices, particularly “unbundling"
which is the practice of running specimens through a single piece of automated multi-channel
laboratory equipment and then billing separately for each component test. So far our investigation
has generated receivables of over $800 million. Initially we focused our efforts on large,
independent laboratories. We are now directing our attention to hospital outpatient labs. Here are
two examples:

. SmithKline Beecham Clinical Laboratories was named in a
number of suits related to marketing and billing abuses common to all the laboratories,
including unbundling. SmithKline entered into a settlement agreement and a corporate
integrity agreement with the Federal Government. The company agreed to pay $325
million and implement a stringent compliance plan under the supervision of the Office of
Inspector General to settle its civil liability for false billings.

jes. As a result of a review of hospital outpatient laboratory
billings in one State, we are expecting about 25 settlements amounting to about $10
million. We found that these hospitals were widely practicing unbundling of tests and
submitted erroneous or excessive claims for urinalysis, organ panel, hematology and
automated blood chemistry tests. This review is being extended nationally.

Fraud is not the only reason laboratory services are rising so rapidly. Incentives for increased
utilization can be found in the practice of defensive medicine. Much of this is legitimately
needed, but some of the increased utilization may be unnecessary. The frequency of testing for
the Medicare population increased 96 percent from 1986 to 1993, while the population increased
by only 14 percent. For all these reasons, laboratory services is one area we need to keep a close
watch on.

Hospitals. Our short list of potential program vulnerabilities includes the largest or fastest
growing components of the Medicare program. This certainly includes hospitals, the largest single
destination of Medicare payments. According to the 1997 Annual Report of the Board of Trustees
of the Federal Hospital Insurance Trust Fund, payments for the costs of fee-for-service inpatient
hospital care represented 67 percent of Part A benefits. Based on Part A benefit payments of
$128.6 billion, fee-for-service inpatient care amounted to $86.2 billion in calendar year 1996.

We find a high risk for upcoding of discharge billings, gaming of the prospective payment
window, and using accounting techniques to exaggerate "losses” upon the sale of facilities and
then billing Medicare for millions of dollars to cover its share of these spurious losses.

Upcoding of discharge billings. Most hospitals are paid based on a diagnosis-related group
(DRG) code for each discharge under the prospective payment system. Medicare does not
currently have a process in place to validate the codes and assure proper payment is made.
We are studying the use of commercial software currently used to detect billing
irregularities and will determine the extent to which hospitals are upcoding hospital —
discharges for Medicare payment; that is, charging for a higher level of service than was
actually delivered. We are finding upcoding with regard to conditions such as respiratory
illnesses. The incentives and opportunities for upcoding are enormous, given more than
$86 billion in annual reimbursements and the largely unmonitored billing environment. In
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our audit of HCFA's financial statements, we looked at a sample of hospital claims and are
very concerned about an apparent lack of support for the level of DRG being claimed in
some cases. More specific work will ensue from that review.

i . We are finding a substantial number of overpayments made
to hospitals as a result of claims submitted for nonphysician outpatient services that were
already included in the hospital’s inpatient payment under the prospective payment system.
Hospitals that submit claims for the outpatient service in addition to the inpatient admission
are, in effect, submitting duplicate claims for the outpatient services. We have identified
4,660 hospitals that submitted improper billings for such outpatient services. These
hospitals are given the opportunity to enter settlements with the Government under which
their financial exposure is substantially less than if litigated under the Federal Civil False
Claims Act. One of the most important parts of this project is the stipulation in each
settlement agreement that each hospital will assure compliance with proper billing for
future services. The total anticipated recovery under this nationwide project is
approximately $90 million to $110 million over the next 2 years.

Exaggerated losses. When hospitals are sold, Medicare uses a system called the Recapture
Program to account for gains and losses during the sale of depreciable assets. If the
hospital sells for a profit (anything over its original value less depreciation) Medicare
shares in the profit. If the hospital sells for a loss, Medicare shares in the loss. We are
finding that sales are being artificially structured to report losses; to minimize profits in
order to maximize Medicare payments at the time of the sale; or to minimize Medicare’s
recapturing of a portion of the profit.

Managed Care. Also included in this category of vulnerable program areas is managed care,
which has grown rapidly in recent years to include 4.9 million Medicare beneficiaries, or 13
percent of the total Medicare population. Our studies have shown that most beneficiaries are
satisfied with the care they receive from their Medicare managed care providers. However, we
have found some indications that some sicker patients, such as dialysis patients and disabled
persons, are far less satisfied and leave these programs at higher rates than other beneficiaries. In
a 1991 study of health maintenance organization (HMO) marketing practices in Florida, we found
that most beneficiaries did not feel pressured by sales staff and understood the differences between
fee-for-service and managed care arrangements. A few marketing abuses were found such as sales
staff targeting illiterate or otherwise limited beneficiaries and talking them into changing from one
HMO to another without the beneficiary fully understanding what they had done. For example,
one beneficiary said a driver picked him up to keep a medical appointment at his HMO.
However, the driver took the beneficiary to a new HMO, whereupon he was enrolled in that HMO
plan. The beneficiary thought he was merely keeping his appointment with is current HMO. A
substantial number of beneficiaries did not understand that they had a right to back out of
managed care if they were not satisfied. Subsequently, we have found weaknesses with appeal
and grievance processes and have uncovered instances of false billings for institutionalized,
dialysis, or Medicaid eligible Medicare beneficiaries on whose behalf the Medicare health
maintenance organizations are entitled to a higher rate of reimbursement than other members.

Other Vulnerable Areas. Physicians billing for services not rendered or not needed is a
continuing problem. For example, a urologist was recently sentenced to 24 months in prison for

Senate Committee on Governmental Affairs
Py Sub jttee on I igations — Hearing June 25, 1997 Page 7




74

submitting false claims for complex procedures he did not perform. He will be excluded from
Medicare for 10 years because of aggravating circumstances: i.e., he performed invasive
procedures such as visual examinations of the bladder and urethra and assessments of the bladder’s
neuromuscular function which he admitted were not medically necessary. He has surrendered his
medical license.

We are also becoming increasingly concerned about ambulance services. The Medicare bill has
now reached $2 billion per year. We have seen a continuous stream of fraud cases involving false
or inflated claims and billing for higher levels of service than provided by ambulance companies.
We are also just now seeing a consolidation of that industry into the hands of a few large
corporations. Recently, an ambulance company entered a global settlement of allegations that it
billed the Government for nonallowable transportation services. The company agreed to forfeit
$4.6 million in payments withheld by the Medicare carrier. Criminal investigation of several
individuals is ongoing.

Management Authorities and Systems

Some of Medicare’s most troublesome vulnerabilities stem not so much from the design of
individual benefit categories, but from weaknesses in management authorities or ineffective
information and control systems used by the Department to administer programs and monitor their
cost and effectiveness. The following are examples of such weaknesses which we have observed
over and over again in our work.

Enrollment of Providers. In my earlier discussion of durable medical equipment, I alluded to the
need for stronger measures related to the enrollment of providers. This is true for almost all
aspects of the Medicare program. One of the best ways to prevent Medicare fraud is to keep
illegitimate providers from ever getting into the program.

This could be accomplished by mandating providers to supply social security numbers and, in the
instances of entities, by supplying tax identification numbers. The Health Insurance Portability
and Accountability Act also establishes a National Provider Identifier which will be used by all
health care providers and will replace most provider numbers currently used by Medicare. This
can lead to a significant improvement in our ability to identify providers, and we plan to monitor
the implementation of this closely to ensure that there are adequate provisions to ensure the
integrity of the system. However, I also need to stress to you today that the effectiveness of this
new system may be limited by the statutory prohibition on the collection of Social Security
numbers. We strongly recommend that the Congress authorize the collection of this information
to ensure that fraudulent providers are identified and prevented from doing business with the
Government,

Provider enroliment applications should be updated every 2 years. Other controls such as use of
surety bonds and application fees to pay for on-site inspections and screening of applicants are also
being considered as measures to strengthen the integrity of the system. In addition, changes are
needed to prevent fraudulent providers from escaping the consequences of their illegitimate acts by
declaring bankruptcy because of the fines imposed on them or disingenuously passing ownership
of their companies on to family members or friends while continuing to manage the companies
from behind the scenes.
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Faster Decision Making. We all have had unsatisfactory experiences dealing with the complexity
and size of our Government programs. Changing them is always difficult. In fact, the system of
checks and balances of our government is designed in part to ensure that change occurs
deliberately and cautiously. While we all can get frustrated with attempting to enact change, I can
tell you that in fighting fraud and abuse, it is particularly disconcerting. In many respects, the
Government is too slow to correct program deficiencies or close loopholes in the law which allow
our programs to be abused. Program managers need more flexibility in running the programs in
order to correct deficiencies before they result in millions of dollars being wasted. I would like to
give you a couple of examples of this.

Reimbursement rates. When we find that a particular service or piece of medical
equipment is overpriced, the Health Care Financing Administration has to go through an
elaborate rulemaking process to reduce the amount Medicare pays for that item. This
process involves an independent review to determine that the price of the item is
"inherently unreasonable,” publication of a proposed rule in the Federal Register, followed
by a response to public comments and the publication of a final rule in the Federal
Register. This process can easily take 2 years. For example, in December 1992, we
reported that Medicare fee schedules for blood glucose monitors were excessive. While
the monitors could be purchased for $50 at a drug or grocery store, we found that the
Medicare fee schedules nationwide ranged from $144 to $211. In response, HCFA issued
a final rule in January 1995 which established a flat payment amount of $58.71, resulting
in annual savings of $5 million.

Coverage. The same process delays the implementation of decisions about which services
or supplies to cover. For example, when we found that seat lift chairs were being
aggressively marketed as a comfortable lounge chair, HCFA began the arduous, time
consuming regulatory process needed to determine whether to withdraw coverage of this
item. Fortunately, the Congress stepped in with legislation in 1989 to limit coverage to the
seat lift mechanism only, and expenditures dropped from $122 million in 1988 to $14
million in 1991.

The Health Care Financing Administration needs more flexible and efficient authorities to make
decisions about both prices and coverage.

Adequacy of Current Criminal and Civil Enforcement Measures

Last year we got 2 major boost in our efforts through the Fraud and Abuse Control Program, a
key part of the Health Insurance Portability and Accountability Act. This program provides much
needed resources, stronger enforcement tools, and a management structure to coordinate the
efforts of numerous fraud fighting units of Federal, State, and local governments. The Fraud and
Abuse Control Program is a creative and far-reaching program to root out fraud and abuse in the
nation's health care system. It amounts to nothing less than an all out, pitched battle against
health care fraud and abuse.

The program is under the joint direction of the Attorney General and the Secretary of Health and
Human Services, working through the Inspector General. It is designed to provide a framework
and resources to coordinate Federal, State, and local law enforcement efforts. It mandates a
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comprehensive program of investigations, audits, and evaluations of health care delivery;
authorizes new criminal, civil, and administrative remedies; requires guidance to the health care
industry about potentially fraudulent health care practices; and establishes a national data bank to
receive and report final adverse actions imposed against health care providers. The Act also
provides an innovative mechanism to fund these new anti-fraud efforts, thereby assuring that
needed resources are always available for the effort.

The Health Insurance Portability and Accountability Act envisions a fraud fighting program that
coordinates the efforts of a broad array of law enforcement and health care agencies. And it
authorizes funding to support the strengthening of their methods and the development of new
detection and enforcement techniques. We have already taken aggressive steps to develop such
partnerships and build a national team to combat health care fraud and abuse. The combined and
organized efforts of our partners presents a formidable obstacle to wrongdoers in the form of an
unprecedented, comprehensive, nationwide program of audits, investigations, program
evaluations, and sanctions.

CONCLUSION

1 appreciate the opportunity to appear before you today and share with you our report from the
front lines of our battles against those who would defraud Medicare, and also to share with you
our insights about vulnerabilities and problems facing us today. We appreciate your support for
our efforts, and I welcome your questions.
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STATEMENT
OF
CHARLES L. OWENS
CHIEF, FINANCIAL CRIMES SECTION
FEDERAL BUREAU OF INVESTIGATION

GOOD MORNING MADAM CHAIRMAN AND MEMBERS OF THE SUBCOMMITTEE.

THE FBI PLACES A HIGH PRIORITY ON INVESTIGATING HEALTH CARE
FRAUD AND IS COMMITTED TO WORKING WITH THIS COMMITTEE AND ALL OF
CONGRESS TO ENSURE THAT LAW ENFORCEMENT HAS THE NECESSARY TOOLS
TO COMBAT THE HEALTH CARE CRIME CRISIS.

AS THE COMMITTEE 1S AWARE, IN ADDITION TO PROVIDING NEW
STATUTORY TOOLS TO COMBAT HEALTH CARE FRAUD, THE HEALTH INSURANCE
PORTABILITY AND ACCOUNTABILITY ACT OF 1996, WHICH WAS PASSED BY
THE LAST SESSION OF CONGRESS, SPECIFIED MANDATORY FUNDING TO THE
FBI FOR HEALTH CARE FRAUD ENFORCEMENT. THE LAW PROVIDED THE FBI
WITH $47 MILLION IN FY97 FOR ITS HEALTH CARE FRAUD EFFORTS, UP
FROM $38 MILLION IN FY96. THE FBI USED THIS ENHANCEMENT, IN
LARGE PART, TO FUND AN ADDITIONAL 46 AGENT AND 34 PROFESSIONAL
SUPPORT POSITIONS FOR HEALTH CARE FRAUD AND TO CREATE SEVERAL NEW
DEDICATED HEALTHE CARE FRAUD SQUADS.(SEE CHART 1 ATTACHED). THIS
INCREASE IN PERSONNEL RESOURCES BROUGHT THE NUMBER OF FBI AGENTS
ADDRESSING HEALTH CARE FRAUD IN THE 2ND QUARTER OF FY97 TO THE
EQUIVALENT OF 350 AGENTS AS COMPARED TO 112 IN 1992, (SEE CHART
2 ATTACHED) . FUNDING IS SLATED TO INCREASE INCREMENTALLY TO THE
YEAR 2003, WHEN IT WILL REACH $114 MILLION AND REMAIN AT THAT
LEVEL EACH YEAR THEREAFTER. WITH THIS ADDITIONAL FUNDING, THE
FBI WILL BE IN A POSITION TO CONTINUE TO INCREASE THE NUMBER OF
AGENTS COMMITTED TO HEALTH CARE FRAUD INVESTIGATIONS. AS THE FBI
HAS INCREASED THE NUMBER OF AGENTS ASSIGNED TO HEALTH CARE FRAUD
INVESTIGATIONS, THE CASELOAD HAS INCREASED DRAMATICALLY FROM 591
CASES IN 1992, TO OVER 2300 CASES IN THE FIRST HALF OF 1997. WE

ANTICIPATE THIS TREND TO CONTINUE. (SEE CHART 3 ATTACHED). THE
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FBI CASELOAD IS DIVIDED BETWEEN THOSE HEALTH PLANS RECEIVING
GOVERNMENT FUNDS AND THOSE THAT ARE PRIVATELY FUNDED (SEE CHART 4
ATTACHED) . CRIMINAL HEALTH CARE FRAUD CONVICTiONS RESULTING FROM
FBI INVESTIGATIONS HAVE RISEN FROM 116 IN 1992, TO 475 IN 1996.
(SEE CHART 5 ATTACHED) .

NO SEGMENT OF THE HEALTH CARE SYSTEM IS IMMUNE FROM FRAUD.
THIS MORNING I WOULD LIKE TO DISCUSS BRIEFLY THREE AREAS OF THE
HEALTH DELIVERY SYSTEM WHICH FBI INVESTIGATIONS HAVE SHOWN TO BE
PARTICULARLY SUSCEPTIBLE TO FRAUD: LABORATORY BILLINGS, HOME
HEALTH CARE, AND DURABLE MEDICAL EQUIPMENT, PROSTHETICS,
ORTHOTICS, AND SUPPLIES (DMEPOS).

EIGHT MONTHS AGO, DAMON CLINICAL LABORATORIES INC. AGREED TO
PAY THE FEDERAL GOVERNMENT $119 MILLION IN CIVIL AND CRIMINAL
PENALTIES FOR SUBMITTING FALSE CLAIMS TO THE MEDICARE PROGRAM AND
A NUMBER OF MEDICAID PROGRAMS. IN NOVEMBER OF LAST YEAR, THE
LABORATORY CORPORATION OF AMERICA AGREED TO PAY THE FEDERAL
GOVERNMENT $182 MILLION IN CIVIL PENALTIES ASSOCIATED WITH
SUBMITTING FALSE CLAIMS FOR MEDICALLY UNNECESSARY TESTS. AS PART
OF THIS AGREEMENT, ALLIED CLINICAL LABORATORIES, A LABCORP
SUBSIDIARY, PLED GUILTY TO A CRIMINAL CHARGE AND IS TO PAY A $5
MILLION CRIMINAL FINE. 1IN FEBRUARY OF THIS YEAR, SMITHKLINE
BEECHAM CLINICAL LABORATORIES INC. AGREED TO PAY $325 MILLION TO
SETTLE FRAUD CHARGES.

THESE MULTI-AGENCY INVESTIGATIONS AND SETTLEMENTS WERE THE
RESULT OF THE COOPERATIVE EFFORTS FROM A NUMBER OF AGENCIES AND

RESULTED IN SIGNIFICANT RESTORATIONS TO THE MEDICARE AND MEDICAID
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TRUST FUNDS. THE FRAUD SCHEMES INCLUDE BUNDLING CERTAIN LAB
TESTS WITH BLOOD PANELS, CAUSING PHYSICIANS TO ORDER TESTS THAT
WERE NOT MEDICALLY NECESSARY, BILLING FOR HEMOGRAM INDICES EACH
TIME A COMPLETE BLOOD COUNT WAS ORDERED, “CODE JAMMING" ON
SCREENING TESTS TO ENSURE MEDICARE PAYMENT, AND PROVIDING
INDUCEMENTS TO PHYSICIANS TO OBTAIN THEIR MEDICARE BUSINESS.
INVESTIGATIONS INTO OTHER ALLEGATIONS INVOLVING THE LABORATORY
INDUSTRY ARE CONTINUING.

A PENNSYLVANIA MAN WAS RECENTLY INDICTED ON FORTY COUNTS FOR
VIOLATING THE CONSPIRACY, MAIL FRAUD, WIRE FRAUD, AND MONEY
LAUNDERING STATUTES IN A SCHEME WHICH ENABLED HIM TO RECEIVE OVER
$7 MILLION IN MEDICARE PAYMENTS. THE DEFENDANT OBTAINED A
PROVIDER NUMBER AND BILLED FOR NON-INVASIVE LABORATORY SERVICES
SUCH AS X-RAYS AND OTHER TESTING WHEN IN FACT HIS COMPANY HAD NO
EMPLOYEES AND NO ONE WAS EVER TESTED. THE SUBJECT'S HOME,
VEHICLES, AND BANK ACCOUNTS ARE IN THE PROCESS OF BEING
FORFEITED.

THE HOME HEALTH INDUSTRY HAS GROWN TREMENDOUSLY DURING THE
LAST FEW YEARS. 1IN 1993, HOME HEALTH AGENCIES WERE REIMBURSED BY
MEDICARE IN THE AMOUNT OF $9.7 BILLION FOR SERVICES PROVIDED TO
2.8 MILLION MEDICARE BENEFICIARIES. BY 1996, MEDICARE PAID
$17.2 BILLION TO PROVIDERS OF HOME HEALTH CARE FOR SERVICES
RENDERED TO 3.8 MILLION BENEFICIARIES. THE NUMBER OF HOME HEALTH
AGENCIES BILLING MEDICARE HAS GROWN FROM JUST OVER 7,000 IN 1993,
TO AN ESTIMATED 9,500 IN 1996.

INVESTIGATIONS CONDUCTED BY THE DEPARTMENT OF HEALTH AND
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HUMAN SERVICES, OFFICE OF INSPECTOR GENERAL, AND THE FBI HAVE
UNCOVERED FRAUD SCHEMES IN THIS AREA INVOLVING COST REPORTING
FRAUD; BILLING FOR SERVICES NOT RENDERED; UP-CODING VISITS TO A
HIGHER REIMBURSEMENT CODE, SUCH AS A SKILLED NURSING VISIT; AND
BILLING FOR SERVICES RENDERED TO PERSONS NOT “HOME BOUND" AS
REQUIRED BY MEDICARE. A NUMBER OF FACTORS MAY CONTRIBUTE TO THE
HIGH RATE OF FRAUD DETECTED IN THE HOME HEALTH INDUSTRY. LESS
THAN 4% OF THE AGENCIES RECEIVE ON-SITE AUDITS BY MEDICARE
CONTRACTORS AND THE BENEFICIARIES ARE NOT REQUIRED TO MAKE A CO-
PAYMENT, MAKING IT LESS LIKELY THAT A BENEFICIARY WILL COMPLAIN
ABOUT THE EXTENT OF SERVICE OR WHAT'S BEING BILLED TO MEDICARE.

DURING AN AUDIT BY THE MEDICARE BRANCH OF BLUE CROSS AND
BLUE SHIELD OF IOWA, KNOWN AS IASD HEALTH SERVICES CORP.,
NUMEROUS DISCREPANCIES WERE DISCOVERED IN THE COST REPORTS OF ONE
HOME HEALTH AGENCY. A SUBSEQUENT INVESTIGATION BY THE FBI
REVEALED THAT THIS HOME HEALTH AGENCY HAD SUBMITTED FALSE
INVOICES IN SUPPORT OF THEIR COST REPORT. ALSO, CONTRACTS FOR
SERVICES TOTALING OVER $250,000 WERE ISSUED TO FAMILY MEMBERS AND
FRIENDS, BUT NO ACTUAL SERVICES WERE RENDERED. FURTHER, PAYROLL
CHECKS IN EXCESS OF $500,000 WERE ISSUED TO INDIVIDUALS NOT ON
THE EMPLOYEE LIST. THE OWNERS OF THIS AGENCY, WHO WERE
REIMBURSED BY MEDICARE IN EXCESS OF $10 MILLION FROM 1993 TO
1995, SUBSEQUENTLY PLED GUILTY AND ARE PRESENTLY IN A FEDERAL
PRISON.

ANOTHER AREA OF HEALTH CARE THAT HAS BEEN SHOWN TO BE

PARTICULARLY VULNERABLE TO FRAUD IS DURABLE MEDICAL EQUIPMENT.
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RECENTLY, FIVE MIDWEST RESIDENTS PLED GUILTY TO RACKETEERING
CHARGES IN CONNECTION WITH MORE THAN $25 MILLION IN FRAUDULENT
BILLINGS TO MEDICARE THROUGH THE MARKETING OF DURABLE MEDICAL
EQUIPMENT TO NURSING HOMES. THE DEFENDANTS WERE CHARGED WITE
RECEIVING MEDICARE REIMBURSEMENT FOR PRODUCTS THEY DID NOT
PROVIDE, RECEIVING PAYMENT FOR NON-REIMBURSABLE SUPPLIES,
PROVIDING UNNECESSARY ITEMS TO PATIENTS, MISREPRESENTING THE
QUANTITIES OF SUPPLIES ACTUALLY PROVIDED, AND ENGAGING IN BILLING
ACTIVITIES TO AVOID DETECTION BY THE MEDICARE CONTRACTOR. PART
OF THE SCHEME INCLUDED ADDING UNNECESSARY ITEMS IN URINARY
INCONTINENCE KITS AND MARKETING THOSE ITEMS TO NURSING HOMES FOR
REIMBURSEMENT FROM MEDICARE. IN ADDITION TO THE POSSIBILITY OF
SUBSTANTIAL PRISON TERMS, THE DEFENDANTS FACE FORFEITURE OF
ILLEGAL PROCEEDS IN EXCESS OF $11 MILLION.

THE LIST OF SCHEMES AND TYPES OF FRAUD BEING PERPETRATED ARE
VIRTUALLY ENDLESS. THE FUNDING PROVISIONS FROM THE HEALTH
INSURANCE PORTABILITY AND ACCOUNTABILITY ACT OF 1996 WILL ENABLE
THE FBI TO ENHANCE ITS COMMITMENT TO THE FIGHT AGAINST THE HEALTH
CARE FRAUD CRIME PROBLEM. T HAVE ATTEMPTED TO HIGHLIGHT WHAT WE
PERCEIVE TO BE THE MAJOR PROBLEM AREAS AND WHAT THE FBI IS DOING
TO ADDRESS THEM.

THE HEALTH INSURANCE PORTABILITY AND ACCOUNTABILITY ACT OF
1896 (THE ACT) ALSO ESTABLISHED THE HEALTH CARE FRAUD AND
ABUSE CONTROL ACCOUNT WHICH PROVIDED FUNDING TO THE DEPARTMENT OF
HEALTH AND HUMAN SERVICES AS WELL AS THE DEPARTMENT OF JUSTICE.

THIS FUNDING INCREASE FOR THE DEPARTMENT OF JUSTICE PROVIDES
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GREAT SUPPORT FOR THE DEPARTMENT'S DECISION, FROM APPROXIMATELY
FIVE YEARS AGO, TO MAKE HEALTH CARE FRAUD PROSECUTION ONE OF ITS
TOP PRIORITIES. THROUGH THE FUNDING PROVISIONS OF THIS ACT, THE
DEPARTMENT WAS ABLE TO HIRE AN ADDITIONAL 90 ASSISTANT UNITED
STATES ATTORNEYS (AUSAS), 60 CRIMINAL AND 30 CIVIL, TO SUPPORT
HEALTH CARE FRAUD PROSECUTIONS. THE ASSIGNMENT OF THESE AUSAS TO
VARIOUS DISTRICTS WAS CLOSELY COORDINATED WITH THE BUREAU'S
STAFFING INCREASES AND WILL ENSURE ADEQUATE PROSECUTIVE SUPPORT
FOR THE ANTICIPATED INCREASE IN CRIMINAL MATTERS UNDER
INVESTIGATION.

THE ACT ALSO CREATED A FEDERAL HEALTH CARE FRAUD OFFENSE,
WHICH COVERS ANY HEALTH CARE PLAN, WHETHER GOVERNMENT OR
PRIVATELY FUNDED, AND EMPOWERS THE ATTORNEY GENERAL OR HER
DESIGNEE TO ISSUE INVESTIGATIVE DEMANDS TO OBTAIN RECORDS
PERTAINING TO FEDERAL CRIMINAL HEALTH CARE OFFENSES. RECORDS
OBTAINED PURSUANT TO THIS METHOD ARE NOT SUBJECT TO THE SAME
CONSTRAINTS APPLICABLE TO RECORDS OBTAINED THROUGE THE USE OF A
GRAND JURY SUBPOENA.

DESPITE THE GREAT STRIDES MADE BY THE LAST SESSION OF
CONGRESS, ADDITIONAL LEGAL TOOLS ARE STILL NEEDED IF LAW
ENFORCEMENT IS TO MAKE EVEN MORE OF AN IMPACT ON THIS ESTIMATED
$100 BILLION A YEAR CRIME PROBLEM.

THE FBI CONCURS WITH THE DEPARTMENT OF JUSTICE THAT THERE
SHOULD BE A LIBERALIZATION OF F.R.CR.P. 6(E) TO FACILITATE THE
SHARING OF INFORMATION AMONG CRIMINAL AND CIVIL ATTORNEYS IN

HEALTH CARE CASES. OFTEN, INVESTIGATIONS WHICH ARE INITIATED ON
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COMPLAINTS OF CRIMINAL ALLEGATIONS FALL SHORT OF THE BURDEN OF
PROOF REQUIRED TO SUSTAIN CRIMINAL CONVICTIONS AND THE
APPROPRIATE REMEDY BECOMES CIVIL ENFORCEMENT. INFORMATION
CURRENTLY OBTAINED THROUGH THE GRAND JURY CANNOT BE AUTOMATICALLY
USED BY CIVIL ATTORNEYS, ABSENT A COURT ORDER.

SECONDLY, WHILE SECTION 204 OF THE ACT EXTENDS TITLE 42
CRIMINAL PROVISIONS RELATING TO KICKBACKS OF ALL HEALTH PLANS
RECEIVING FEDERAL FUNDS, EXCEPT THE FEDERAL EMPLOYEES HEALTH
BENEFIT PLAN (FEHBP), IT DOES NOT APPLY ILLEGAL REMUNERATION
PROHIBITIONS TO THE PRIVATE HEALTH CARE INDUSTRY. CONGRESS HAS
ALSO NOT INCLUDED VIOLATION OF THE ANTI-KICKBACK STATUTE IN THE
DEFINITION OF FEDERAL HEALTH CARE OFFENSE. THUS, IN AN
INVESTIGATION BASED SOLELY ON ILLEGAL KICKBACKS, THE NEW HEALTH
CARE VIOLATIONS AND NEW PROCEDURAL TOOLS, SUCH AS INVESTIGATIVE
DEMAND AUTHORITY AND INJUNCTIVE RELIEF, WILL NOT BE APPLICABLE.

STATISTICAL ANALYSIS OF BILLING DATA TYPICALLY REFLECTS KIGH
USAGE PEAKS DURING CERTAIN TIME PERIODS FOR VARIOUS PROCEDURE
CODES. REIMBURSEMENT FOR THESE PROCEDURES OR TESTS REQUIRE
CERTIFICATION FROM A MEDICAL PROVIDER STATING THE PROCEDURE OR
TEST WAS MEDICALLY NECESSARY. TYPICALLY, AFTER LAW ENFORCEMENT
ACTIVITY IS INITIATED BASED PARTLY ON THE STATISTICALLY ABERRANT
USAGE OF A PARTICULAR CODE, USAGE DECREASES AND ANOTHER PROCEDURE
EXHIBITS HIGHER THAN NORMAL USAGE. ONE CANNOT HELP BUT ASSUME
THAT THESE ABERRANT BILLING PATTERNS ARE DUE IN PART TO MONETARY
INCENTIVES OF PROVIDERS TO CERTIFY THAT THE TESTS OR PROCEDURES

WERE MEDICALLY NECESSARY. WHEN THE MEDICAL JUDGEMENT OF



84

PROVIDERS BECOMES OBSCURED BY THE MOTIVE FOR PROFIT, ALL
AMERICANS SEEKING MEDICAL CARE BECOME POTENTIAL VICTIMS. THE FBI
AND OTHER DEPARTMENT OF JUSTICE COMPONENTS WOULD SUPPORT AN
AMENDMENT TO THE FEDERAL CRIMINAL CODE TO CREATE A NEW
GENERALIZED OFFENSE AGAINST KICKBACKS PAID IN CONNECTION WITH A
“HEALTH CARE BENEFIT PROGRAM" AS DEFINED IN 18 U.S.C. SEC. 24
(B). THIS PROVISION WOULD FILL THE GAP IN THE LAW BY EXTENDING
FEDERAL ANTI-KICKBACK CRIMINAL SANCTIONS TO ALL HEALTH CARE
BENEFIT PROGRAMS, PUBLIC AND PRIVATE.

THAT CONCLUDES MY PREPARED REMARKS AND AT THIS TIME I

WOULD BE PLEASED TO ANSWERS ANY QUESTIONS THAT YOU MAY HAVE.
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Medicare: Control Over Fraud and Abuse
Remains Elusive

Madam Chairman and Members of the Subcc

‘We are pleased to be here today as you discuss the problem of fraud and
abuse in the Medicare program. Because Medicare is one of the largest,
most expensive programs in the federal budget, its spending has been the
subject of numerous legislative proposals in recent years by the Congress
and the administration. In fiscal year 1996, Medicare expenditures totaled
about $200 billion, and the program’s Hospital Insurance Trust Fund is
expected to be depleted by 2001. At the same time, millions of dollars are
being spent inappropriately because of the fraudulent and abusive billing
practices of health care providers, thus prompting congressional concern
about program vulnerabilities.

My corumnents today will focus on both the fee-for-service and managed
care programs. Specifically, I would like to highlight the
anti-fraud-and-abuse tools available to Medicare; the extent to which and
how effectively they are used by the Health Care Financing Administration
{HCFA), the agency responsible for administering the program; and recent
legislative activity aimed at improving program saf ds.

The information I am presenting today is based on recent Ga0 studies and
the three High Risk Series reports on Medicare we have issued since 1992.
The high-risk reports are the products of GA0’s special effort, begun in 1990
and supported by the Senate Committee on Governmental Affairs, to
review federal program areas identified as high risk because of
vulnerabilities to waste, frand, abuse, and mi; (See Related
GAO Products at the end of this statement.)

In brief, we selected Medicare as one of the initial prograrms to be included
in our high-risk efforts because of the program’s size, complexity, and
rapid growth. In addition, HCFA's efforts to fight Medicare fraud and abuse
have not been adeq to prevent sub ial losses b the tools
available over the years have been underutilized or not deployed as
effectively as possible.

Because of budget constraints, the number of reviews of claims and
related medical documentation and the site audits of providers’ records
have dwindled significantly. This means, for example, that a home health
provider has only a slim chance of having its claims, its year-end cost
reports, or its actual provision of services carefully scrutinized by
Medicare. In addition, HCFA's management of its claims processing controls
and Medi 's d information has been i ry.
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As a result, Medicare's information systems and the staff monitoring
claims have been less than effective at spotting indicators of potential
fraud, such as mspxcmusly laxge mcreasa in reimbursements, improbable
of' 1 d, or dv bills itted to different
contractors for the same service or suppky. Because of acknowledged
system weaknesses, HOFA Is in the process of acquiring a new
multimillion-dollar automated syster called the Medicare Transaction
System (MTS). MTS is intended to replace Medicare's multiple automated
and is expected to enh significantly its fraud and abuse
detection capabilities. However, HoFa has not effectively managed the
process for acquiring this system. Now schedule delays and growing cost
projections—from a $§151 million estimate made in 1932 to about a
$1 billion estimate this year-~have forced HCFA to halt much of the
system’s developrnent while the agency reassesses its acquisition plans.

Less than ad: qu sigh hssa]ao d in litde i 1 action
taken against M health izations (mo) found to
beoutofcomphamce with federal law and regulations. Other than
requiring corrective action plans, HOFA has not sanctioned poor performing
HMOS, using such tools as excluding these #M0s from the program,
prohibiting continued enroliment until deficiencies are corrected, or
notifying beneficiaries of the Hx0s cited for violations. Accumulated
evidence of in-home sales abuses coupled with high rates of rapxd

disenroliment for certain HMOs also ind that some b i axe
confused about or are being misled during the enmll.ment process and are
i once they b plan b

information that could help beneficiaries d:sm:gmsh the good plans from
the poor performers is not made publicly available, limiting the ability of
beneficiaries to make informed choices about competing plans. This in
turn liraits the ability of consumer choice to drive out poor quality.

Recent and proposed legisk hiefly the K; Kennedy
legislation, also known as the Health Insurance Portability and
Accountability Act of 1996 (H1Paa), and the budget reconciliation

legislation now being considered by the Congr focus attention on
various aspects of Medicare fraud and abuse. The implementation of the
enacted provisions, such as additional funding for special antifraud
initiatives and the promise of proposed legislation, such as the authority to
prevent all convicted felons from becoming Medicare provxders, offer the
potential to reduce Medi losses attributable to

But HCFa's history of lengthy delays inimplementing legistation gwes cause
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for concern about whether the authorities granted will be acted on
promptly and effectively.

Background

Btahlishedmderﬂ\eSodalSecurityA dments of 1965, Medicare is a
two-part progr “hospital i " or part A, which covers inpatient
hospital, skilled nu:smg facihty hosplce, and home health care services;
and “ y " or part B, which covers physician
and outpatient hospital services, d ic tests, and and
other health services and supplies. Medicare falls under the administrative
jurisdiction of HCFA, within the Department of Health and Human Services
(HHS). HCFA administers both traditional fee-for-service Medicare and Hmos
under contract that are permitted to enroll Medicare beneficiaries.

Fee-for-Service Program

In 1996, Medicare’s fee-for-service program cavered almost 90 percent, or
35 million, of Medicare's beneficiaries. Physicians, hospitals, and other
providers submit claims to Medicare to recelve payment ror semcw they
have provided to beneficiaries. HCFA Medi £ vice
program largely through a network of about 70 claims procwsng
contractors, that is, insurance companies—like Blue Cross and Blue Shield
plans, Mutual of Omaha, and CIGNA—that process and pay Medicare
claims. In fiscal year 1996, contractors procwsed about 800 million
Medicare claims.

As Medicare these jes use federal funds to pay health

care providers and beneficiaries and are rei d for their

admuusunnvecostsmcunedmperfommgﬂ:ework.ﬁeymalso
;ponsible for the p fe d activities i ded to protect

Medxcare from paying inappropriately.! The contractors have broad
discretion in conducn.ng these achvmu, resultmg in s1gmﬁcant variations

across contractors in i p

Generally, i diaries are the ors that handle claims submitted
by “institutional providers” (hospitals, skilled nursing facilities, hospices,
and home health agencies); carriers are those handiing claims submitted
by physicians, laboratories, equipment suppliers, and other practitioners.

'Although under section 202 of HIPAA, the HHS Secretary is authorized to enter into contracts with
entities other than its current contractors to perform payrent safeguard activities, HCFA has not yet
awarded any contracts of this type.
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Managed Care Program

Medi ’s d care p covers a growing nuraber of
beneficiaries—nearly 5 mlll.lon at the end of 1996—who have chosen to
enroll in an HMO to receive their medical care rather than obtaining
services from individual providers. The managed care program, which is
funded from both the part A and part B trust funds, consists mostly of risk
contract HMOs that enrolled about 4 million Medicare beneficiaries as of
the end of 1996.2 These HMOs are paid a monthly amount, fixed in advance,
by Medicare for each beneficiary enrolled rather than for each service
provided. In this sense, the HMO has a “risk” contract because, regardiess
of what it spends for each enrollee’s care, the HMO assumes the financial
risk of providing all needed health care in return for the payments
received. HMOs profit if their costs of providing services are lower than the
predetermined payment but lose if their costs are higher than the Medicare
payment.

Medicare Fraud

Fraud and abuse encompass a wide range of improper billing practices
that include misrepresenting or overcharging with respect to services
delivered. Both result in y costs to Medi but a fraud
conviction requires proof of intent to defraud. Abuse typically involves
ctions that are i with Medi billingrul&sandpoliaaAs:
l matter, whether and how a gful act is add d can depend
on the size of the financial loss incurred and the quality of the evidence
establishing intent. For example, small clums are generally not puxsued as
fraudulent because of the cost involved in i igation and p

The pursuit of fraud often begins with the contractors, which conduct
reviews of submitted claims and r D d to beneficiary
develop cases for mferral to the HHS Insp General for possib}

criminal or civil p and i ive sanction. Potential fraud

cases referrec to t.he P or G 1 ire careful dc ion by

me centractor, ema.!mg data amlys&, chlms audits, interviews with
and revi of medical records.

Inspector Gereral investigations can mvolve, among other things,
addmonal mtuwews or anak of , and subpoena of

1] If satisfied that the evid wamms ion, the
Inspector General forwards the case to a U.S. Attomey, wmunthe
Department of Justice. The U.S. Attomey then decides whether to accept

2Other Medicare managed care plans inciude cost contract HMOS and health care prepayment plans.
Cast contract HMOs aliow beneficiaries to choose health services from their HMO network or owtside
providers. Health care prepayment plans cover only part B services. Together, both types of plans
erwoll fewer than 2 percent of the Medicare population.
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the case for prosecution. If an indictment, and finally, a conviction are
obtained, further work is necessary to establish administrative sanctions
and recover overpayments. Thus, although the mechanics to pursue
Medicare fraud are in place, the high level of resources and interagency
coordination required for case development can stall the pursuit of a case
at many junctures and delay the resolution of a case for many years.

Medicare'’s

HCFa relies on payment safeguards that consist largely of contractors’
efforts to detect improprieties both before and after claims have been

Anti-Fraud-and-Abuse  paid. In addition to complaints contractors receive from beneficiaries,

Efforts Consist detection efforts include prepayment reviews of providers’ claims, and
postpayment analyses, such as reviews of claims data and audits of

La.rgely of R provider costs. (See table 1.}

Contractors’ Payment

Safeguards

Table 1: Medicare’s Controls to Detect Inappropri

Control

How it works

Leads from

of Medi Benefits 1o alert Medicare of claims for services not

ies use
provided, suspiciously high charges, or other indications of potential fraud.

Prepayment review

Computer edits check claims for compliance with such administrative requirements as the submission
of all necessary information.

Computer edits automatically deny claims that are duplicates of others already processed by that
system.

Computer screens suspend for manual review claims that do not appear to comply with medical
necessity or coverage criteria.

Postpayment review

Focused medical review. Provider-targeted: Examining historical data, analysts compare providers’
claims against those of their peers to identify high billers; past or future claims of high billers may be
targeted for more extensive review. Service-targeted: Analysts examine expenditure data to identify
medical services for which spending has been unusually high; past or future claims for these services
may be subjected to more intensive reviews.

Comprehensive claims audit. Reviewers examine in greater depth providers’ billings found threugh
leads from beneficiaries, focused medical review, or other sources to show iegutarities.

Audit of cost reports. Auditors verify the reasonableness of costs reported annually by institutional
providers that are reimbursed on a cost basis.
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Beneficiary Leads
Generated From Payment
Notices

The Explanation of Medicare Benefits (EOMB), which is a notice to
beneficiaries detailing the services their provider billed for and Medicare
payment decisions, is one type of payment safeguard. Many fraud cases
begin with beneficiary calls to Medicare contractors, HCFA, the HHS
Inspector General, the Federal Bureau of Investigation, state licensing
agencies, and professional associations. These calls, officially termed
complaints, are often triggered by EOMBs that show providers’ bills for
services never received, items never ordered, or suspiciously high charges
for services or supplies received.

Prepayment Claims
Screening

One of Medicare's key p d activiti performed by the
claims processing contractors—is the prepayment screening of claims for
corapli with administrative billing procedures and medical coverage
policies. Edits and screens are programmed into claims processing
software that trigger the suspension of incomplete or erroneous claims.
For example, if a provider’s billing ber or beneficiary identificati
number is incomplete or otherwise incorrect, the computer automatically
holds the claim until the data are corrected. Edits automatically deny
duplicate claims. Screens will also halt processing when claims do not
meet certain medical necessity or coverage conditions for payment. For
example, a screen developed for echocardiography might suspend the
processing of a claim for which the documented diagnosis was indigestion;
in such a case, the claim would receive further review by contractor staff.

Postpayment Review

Another payment safeguard performed by contractor staff is postpayment
review, which consists of efforts to detect irregularities. These efforts
include (1) focused medical reviews, in which an examination of claims
data focuses on either the billings of a particular provider or the
expenditures for a particular service; (2) comprehensive audits of claims
submitted by suspect providers; and (3) audits of providers' cost reports.
Postpayment reviews can lead to the strengthening of payment policies
that in the future will disallow or reduce unwarranted Medicare
reimbursements for certain services.

Focused medical reviews involve revi s ining claims data to find
patterns that deviate from a norm. For example, they look for aberrancies
in an individual provider’s billing patterns by profiling, or identifying
providers who bill for many more services per patient than their peers.
Reviewers also look for aberrancies in expenditure data for a specific
service or procedure largely by comparing the total amounts the
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contractor spent for a particular service with spending in previous periods
and with other contractors’ sperding for that service. The outcome of
focused medical reviews can include more comprehensive reviews, also
called audits, of providers’ claims.

Claims audits are typically conducted for providers whose billings have
shown irregularities. In these cases, contractors review a sample of claims
for the provider’s patients to determine whether services were
approprlate—-—ﬂm is, med:ca.lly necessary, covered by Medicare, and

L\ hether they were billed in compliance with
Medxcare rules. Audits are resource-intensive, often invoiving medical
record reviews and patient and provider interviews. If audits disclose that
Medicare has paid for unnecessary or inappropriate services, the
contractor attempts to recover gverpayments.

Focused medical review also the information contractors need
to decide which services need medical review policies, which in turn
typically serve as the basis for developing a computerized medical

screen, as di d earlier. With the exception of some national
licies, contractors develop their own medical review policies to address
“local” issues. For le, after ining several years of data

on spending for foot care services, a contractor determined that total
spending for foot care services increased fourfold—from about $470,000 to
about $1.8 million in a 3-year period. From this and other postpayment
review information, the contractor developed a medical review policy
covmngfootcammdercermncmdmons This policy served as the basis
for the r's devel ofa p ft screen for foot
care services. Within a year, the contractor’s payments for foot care
procedures dropped to about $620,000, or a third of what had been paid
the previous year.

Audim of cost repons submmed by providers paid under cost-based

p review tool. Such
provid including hospital ient departments, skilled nursing
facilities, and home health agenciea—are reimbursed not on the basis of a
fee schedule or the charge for a service but on the basis of the
“reasonable” cost to provide the service.

Reimbursement to such institutional providers occurs in several steps.
First, Medicare contractors make “interim” payments based on the
provider’s historical costs and current cost estimates. These payments
help defray the ongoing costs of providing services to Medicare
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beneficiaries. Second, at the end of each year, the providers submit
reports that detail their operating costs throughout the preceding year and
specify the share related to the provision of Medicare services. Using this
information, intermediaries make interim adj tothep

made to the provider. Third, the intermediary can conduct either “desk
audits” or more detailed reviews of the cost repom, including “field
audits,” to d the

Budget Constraints
Have Weakened
Efforts to Review
Claims, Deter Abuse

QOver the last 7 years, HCFA and its clzims processing contractors have
struggled to carry cart critical claims review and provider audit activities
‘with a budget that, on a per-claim basis, was declining substantially. For

example, between 1980 and 1906, the ber of Medi claims cfi
70 percent to over 800 million, while during that same period, claims
review resources grew less than 11 p Adjusting for inflation and

claims growth, the amount contractors could spend on review shrank from
74 cents to 48 cents per claim. (Seefig11.)

The deterioration of M 's ‘mrhomheakhpaymems
exemplifies the effect of the inad funding of

Between 1988 and 1096, Medicare spending for home health care grew
from $2.1 billion to $18 billion and by the year 2000 is projected to exceed
$21 billion (see fig. LZ) Along with increasing expenditures, the number of

home health hasalso § d--from about 5,800 to over 9,000,
H , as e reported in 1996, Medicare’s review of home health claims
gruﬂydm&dhthelmdespmmemuncmemhomeheﬂﬁ\
care expenditures® B Y CC in recent years,

contractors’ reviews of home healmchimsphmmewd from 62 percent in
1987 to a target of 3 percent in 1996. The infrequency of the
intermediaries’ medical review of claims and limited physician
mvoivemmtmuveneehghomeheaiﬂugmes phrsofcarehavemade
itneardy i bl ing home
heﬂmsermawaﬁﬁedfnnhebeneﬂt, neededthecarebemgdeiﬂez!&
or even received the services being billed to Medicare. Also, because of
the small p of claims selected for review, home health agencies
that billed for noncovered services are much less likely to be identified
than was the case a decade earlier.

*Medicare: Home Heslth Utitization Expanda While Progears Conerols Deteriorate (GAOVHERS96-16,

“Because the 3-percent turget spplied 10 all prrt A claimns, the actusl proportion of home health chain
reviewed, which s a subaet of part A claims, could sctually be as low a 1 peroent.
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Similarly, the percentage of cost reports audited has declined; between
1991 and 1996, the chances that any institutional provider's cost report
would be subject to a detailed review fell from about 1 in 6 to about 1 in
13. Because of the timme needed to schedule and conduct audits,
intermediaries can take 2 years or more to reach a final settiement.
Tentative settlements that differ substannally from the amount u.lnmately
determined to be due a provider cause under or

payments that can remain outstanding for 2 years or more.

Concern about home health fraud and abuse is not new. Nearly two
decades ago, HCFA began gathering information that this Subcommittee
used to launch a review in 1981 of certain home health agencies operating
in the Chicago politan area. The find and recc dations of
the Subcommittee’s 1981 report still resonate today. Among the
recommendations made in 1981, several are particularly germane in light
ot‘ curnnt u\u ﬁaud—and—abuse legislative activity, namely the

ion, and budget reconciliation provisions
currently bel.ng considered by both houses of Congress:

The Sub i ded not reduck int diaries’
budgets for andlﬂng llome health ngencies to keep pace with
program gr fundi nevertheless dxd
decline since 19889 until the of the Kasseb i
which now stable funding for p. fe ds through 2003

and allows HCFA to count on stable fundmg in the coming years. However,
per-claim expenditures for medical review and other controls will remain
below the 1989 level after adjusting for inflation.

The Subcommittee noted that the government had no viable
mechanism by which it could recoup overpayments. In a report just
released, we suggested that the Congress consider directing HCFA to start a
demonstration that would assess home health agencies found to be
habitual abusive billers for the costs of performing the follow-up audit

work required to esti over amounts.®

The Sub i r ded that, to p overp

HCFA th require bonding of new ies and ci
found to be habitual abusers and that HCFA expedite its

pr Igation of these lations. The regulations, however, were
never finalized. The budget reconciliation bill proposes that certain
providers billing Medi , including home health agencies, post a surety

3See Medicare: Need to Hold Home Health Agencies More Accountable for Inappropriste Billings
« 108, 2
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bond for at least $50,000. This would make bonding a statutory
requirement rather than an option left to HCFA’'s discretion.

Independent of the question of adequate funding is the issue of whether
Ma‘nagement available safeguard dollars are being used as effectively as possible. HCFA
Problems Also Affect has not taken full advantage of the controls contractors could use to
Payments and screen for inappropriate claims. Moreover, despite deficiencies that might
. have been corrected in Medicare’s current claims processing systems, HCFA
Operamons has dits t efforts on the development of a new
system.
HCFA Has Not Routinely One chronic problem is that HCFA has not coordinated contractors’
Made Available to payment safeguard activities. For example, as was planned when the
Contractors Information program was set up, part B carriers establish their own medical policies
on Effective Payment and screens, which are the criteria used to identify claims that may not be
eligible for payment. Certain policies and the screens used to enforce them
Controls have been effective in helping some Medicare carriers avoid making
. y or inappropriate p However, the potential savings
from having these policies and screens used by other carriers have been
Jost, as HCFA has not adequately coordinated their use among carriers. For
example, as we reported in 1996, for just 6 of Medicare’s top 200 most
costly services in 1994, the use of certain carriers’ medical policy screens
by all of Medicare's carriers could have saved millions to hundreds of
millions of dollars annually.? However, HCFA has not led in this area and
the opportunity to avoid significant Medicare expenditures has been lost.
(See fig. L3.)
Information Management HCFA'S isfactory of a major isition
Problems Slow Efforts to project—ymTs—has serious consequences for the ability of HCFA and its
Uncover Fraud and Abuse contractors to improve fraud and abuse monitoring activities. Ideally, as

we reported in 1994, a system like MTS would allow “on-line” claims

PIC i bii 3 to pare claims against other
claims already submitted on behalf of the beneficiary, other claims
submitted by the provider, and other claims for the same procedure or
item. Without this capability, ctors’ pr i are not

“Medicare: Millions Can Be Saved for Overused Services (GAO/HEHS-96-49, Jan. 30,
1936},

“Medicare: New Claims i Benefits and jsition Risks (GAO/HEHS/AIMD-84-79,
fan. X
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programmed to screen for suspiciously large i in rei

over a short period or improbable quantities of services claimed for a
single day of care. The following examples cited in our previous work
highlight the problem:

In the fourth quarter of 1992, a Medicare contractor paid a supplier

$211,900 for surgical dressing claims. For the same quarter 2 year later, the

contracmr paid the same supplier more than $6 million without becoring
despite the 2,800-p increase in the amount paid.

A conuactor pa.ld claims fora supphex’s body jacketst—with no questions

asked—that averaged about $2,300 per quarter for five consecutive

quarters and then jumped to $32,000, $95,000, $235,000, and $889,000 over

the next four quamexs.
A i d 2 clinical psychology group practice for
individual psychotherapy visits of 45 to 50 mi Three psychologists in

the group were billing for, and allegedly seeing, from 17 to 42 nursing
facility patients per day. On many days, the leading biller of this group
would have had to work more than 24 uninterrupted hours to provide the
services he claimed.

A contractor paid a podiatrist $143,580 for performing surgical procedures
on at least 4,400 nursing facility patients during a 6-month period. For
these services to be legitimate, the podiatrist would have had to serve at
least 34 patients a day, 5 days a week.

In the last two cases cited, the contractors did not become suspicious until
they received complaints from family membexs and beneficiaries
themselves. This failure to discover or lly high
amounts billed by a particular provider or for a particular service or
supply item makes Medi vul ble to billing sch

MTS was also expected to, among other things, provide orline access to

beneficiary patient histories. Currently, Medicare’s part A and part B

are incc ibl king it difficult to spot schernes that involve
billing both parts for the same service. Specifically, Medicare’s discrete
part A and part B prc are not designed to easily identify,

on-line, all of the medical services and devices billed on behalf of an
individual beneficiary. As a result, providers can improperly bill both parts
with little danger of detection. In our 1995 review of medical supply
payments, for example, we noted that the same supply item can be billed
on behalf of an individual beneficiary to both an intermediary and a

*A body jacket is a custom-fitted spinal brace made of a rigid plastic material that conforms to the
body and largely immobilizes it.
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carrier.? We found i of dupl and noted that

contractors lacked effective tests to determine whether both carriers and
intermediaries paid for the same iterns. The HuS Inspector General has
reponed similar problem w:r.h paymems for other semces, such as

5 v tests. X

The promise of w18, however, could be delayed indefinitely. We recently
reported that, in the 5 years between 1992 and 1997, estirnated mrs
development and implementation costs have jumped sevenfold from
$151 million to about $1 billion. ¥ Thisis symptomanc of various project

we have p P d, namely, that HCFA
had not compleeely defined its i 2 years atter

HOFA's MTS devel hedul has had

sxgmﬁcant overlap among the various system-development phases,

g the risk that i ‘ihnes and delays wxll oceur, and HCFA
has not ad k d 7S as an i as evi d by the lack
of a satisfactory cost benefit analysis or consideration of visble
alternatives. After major problems and delays with its M7s development
contract, RCFA announced on April 4, 1997, that it was halting all MTS
fee-for-service software development for 80 days.

As a transitional step to MTS, BCFA has begun consolidating its three
intermediary part A systems and six carvier part B systems into onepart A
claims systern and one part B ciaims systern. Having a single system for
each part will allow better editing of claims, but it does not provide some
of the benefits that were expected from wrs. Among these are the online
capability to identify, before payment is made, whether (1) an item or
service billed to part A has also been billed to part B and vice versa and
(2) a billed itern or service is consistent with the other items and services
billed on behalf of an individual. The fate of MTS remains uncertain. HCFA
officials said they would use the 80-day period to examine alternative
methods for achieving their M7s goals.

’Med:un. Excessive Payraents for Medical Supplies Continue Despite Iyprovements
, Ang

twmmm&'%mwn%%mm: Bl
Reral Disepse Laboratory Tests, #A4-01-96-00513 (Washingion, ice Of 7

gam‘&imm.

HFor a detailed account of MTS costs and development probierns, see Medicars Transaction Syutent:

Suecess D%em'k Lipon Correcting Critieal Managerial and Technical Waaknessss (GAAIMD TR,
[ay 10, 11 .
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Ineffective Oversight
Leaves Beneficiaries
Vulnerable to HMO
Quality Problems

Some have argued that moving beneficiaries into managed care—that is,
into a “claimless” envirc ould elimi problerns of fraud and
abuse. Unlike fee-for-service providers, physicians, hospitals, and other
providers do not submit a per-service claim for reimbursement. Instead,
they are paid by the #M0, which in turn is paid a monthly amount by
Medicare for each beneficiary enrolled. However, our work shows that
another set of probl exists in Medi 's d care program,
which enrolls more than 10 percent of Medicare's 39 million beneficiaries
and is growing by about 85,000 beneficiaries per month.

Under managed care, where fixed monthly payments are made per
beneficiary rather than per service, strategies to exploit Medicare are
based on the incentive to underserve rather than overserve the
beneficiary. Risk contract EMOs, Medicare's principal managed care option,
can offer an attractive alternative to the traditional fee-for-service program
because risk HMOs typically cover additional benefits and cost
beneficiaries less money. However, in recent years, we have reported that
some Medicare EMOs have not complied with federal standards and that
HCFA's monitoring of these HMOs has been weak. For example, in 1995, we
reported that, despite efforts to improve its HMO monitoring, HCFA
conducted only paper reviews of HMOs' quality assurance plans, examining
only the description rather than the implementation of HMOs’ quality
assurance processes.'? Moreover, HCFA was reluctant to take action against
noncomphant HMOS, even when rhere was a history of abusive sales

P delays in pi ingb ies’ appeals of #Mo decisions to
deny coverage, or poor-quality care.

In 2 1996 report, we discussed the value of releasing HMO performance data
to Medicare beneficiaries as having the potential to reduce the occurrence
of abusive marketing practices.’® We found that cases developed from
beneficiary complamls and other HCFA do tion r Jed viol

of Medi i prohibiting certain marketing practices, such as
activities that m:slead confuse or misrepresent. Some exarmples follow:

At least 20 beneficiaries were inappropriately enrolied in an HMO after
attending the same sales serninar in August 1995. The beneficiaries
thought they were signing up to receive more information but later
discovered the sales agent had enrolled them in the plan.

"Mzd.imm Increased HMO Oversight Could Emprove Quality and Access to Care (GAYHEHS-95-155,
, 1 X

Medicare: HCFA Should Release Data to Aid Consumers, Prompt Better HMO Performance
(GAGHEHS Y723, Oct 22, T996).
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In January 1995, a beneficiary was notified by his medical group before an
appointment that he was now enrolled in another plan. The beneficiary
had no idea how this could be, as he had not intended to change plans.
Though the beneficiary signs with an “X,” the new enrollment application
was signed with a legible cursive signature. HCFA reenrolled the beneficiary
in his former plan but took no action against the plan or the sales agent.
One plan's marketing activities resulted in enrolling an 81-year-old woman.
In the first months of membership, she visited her doctor, who was inthe
plan’s provider network. When she later visited a non-network physician
who had also been one of her regular providers, Medicare denied her
claims because of her HMO enrollment. She then requested to disenroll and
told HCFA that if she had understood the requirement to visit specific
providers, she would not have enrolled in the HMO. HCFA disenrolled her
from the plan effective with her use of non-network providers.

Despite many beneficiary complaints, HCFa does not take advantage of
opportunities to use market forces to prod competitors to offer better
quality services. HCFA collects, but does not systematically or routinely
analyze, data on HMO activities that could be used to measure performance.
Putting these data in the hands of beneficiaries could allow them to
identify and select plans with better records and give HMOs incentives to
improve their performance.

For example, in our 1996 study, we examined HCFa data on HMO
disenrollments—rates at which Medicare beneficiaries quit their iM0s and
Jjoin other plans or return to fee-for-service Medicare—as an indicator of
beneficiary satisfaction. In the Miami market, for example, we found that
in 1995 at one HMO only about 3 of every 25 beneficiaries disenrolled,
whereas at another HM0 more than 3 of every 10 beneficiaries disenrolled.
We reported that these statistics, particularly in combination with
complaint data, could help identify HMOs whose sales agents mislead or fail
to adequately educate new enrollees. (See fig. 14.)

In the case of one Florida HMO, for example, HCFA found—in 1991, 1992,
1994, and 1996—some combination of deficiencies in marketing,
enrollment, quality assurance systerus, grievance and appeals procedures,
and access to health services. Despite the rep d findings of dard:
violations at this HMO, HCFA's strongest regulatory action was to require,
after each inspection, a corrective action plan. HCFA did not provide Miami
area beneficiaries with information on the inspection findings; at the same
time, Medi beneficiaries continued to enroll and disenroll in this plan.

Page 14 GAO/T-HEHS-97-185



100

Medicare: Control Over Fraud and Abuse

s s With the of the K: b K dy legislation known as HIPAA,

Reqept Leng lative the Congress recently provided important new resources and tools to fight

ACthlty Addresses health care fraud and abuse. To inform the Congress on the progress of

Aspects of Medicare HIPAA's implementation, we have begun monitoring HCFA’s and the HHS
Inspector G I's efforts to impl the act. The Congress is currently

Fraud and Abuse considering additional provisions, as part of the budget reconciliation
legislation, to further strengthen fraud reduction efforts.

Legislative Activity Related  mras ensures stable funding and provides for other antifraud efforts, while

to Fee-for-Service Medicare Ppending budget reconciliation legislation addresses additional aspects of
fraud and abuse.

HIPAA A key HIPAA provision ensures stable and gradually increasing funds

earmarked for payment safeguard activities. HiPaa provides up to

$440 million for program safeguards for this fiscal year, with budget
increases scheduled in following years. For the year 2003 and beyond,
HIPAA ensures funding of between $710 million and $720 million. However,
as we have previously reported, by 2003, per-claim safeguard expenditures
will be at“about one-half the level of 1989 expenditures, after adjusting for
inflati

Another HIPAA provision enables HCFA to © with entities other than
the insurers serving as Medicare intenmediaries and carriers to conduct

pay fe d activities, includi dical and utilization review and
andits of cost rep These cts, i ded to be ded to entities
with relevant expertise, may help improve the oversight of claims payment
operations by enhancing data analysis capabilities and avoiding potential

conflicts of i with the r’s private busi HCFA does not
yet have a target date for ding p fe nor has it
finalized related plans to k this HIPAA p

HIPAA also provides funding to HHS and the Department of Justice for
combating health care fraud. For fiscal year 1997, the act provides an
additional $104 million to these two departments, $70 million of which was
specifically allocated to the Office of Insp G 1. The inil

$34 million was divided between Justice, which received $24 million, and
other B8S agencies, including HCFA, which received $1.8 million of these
funds.

“iigh-Risk Series: Medicare (GAO/HR-97-10, Feb. 1907).
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Pending Legislation

According to His Inspector General officials, the Office of Inspector
General will use its $70 million to, among other things, hire 250 additionat
investigators, auditors, lJawyers, and other anal to pursue fraudul
providers. The Office of Insp General tly published its plan for
continuing Operation Restore Trust, an initiative begun in 1995 in response
to the rapid growth in Medxcare ’s spending for home health and nursing
home services and medi i and supplies. This effort, conducted
jointly by HHS and the Department of Justice, operated in five states and
reported ndenulymg almost $188 nul.hon in inappropriate payments in its 2
years of op In ding Op R Trust, the [

Gi 'hs d new tigative offices in six states this fiscal year.
Officials also told us that, depending on its final budget, the office is
planning to add another eight offices in fiscal year 1998.

Acconding to Department of Justice officials, Justice will use its

$24 million to hire 120 new prosecutors who will devote their work
exclusively to prosecuting health care fraud. Ninety of the new
prosecutors will join US. A ' Offices ide. The ining 30
will serve in Justice's Civil and Criminal Divisions in Washington, D.C. The
Departiment also intends to hire additional support staff, including
paralegals, auditors, and other analysts.

HiPAA also d the of & national data coll system
reporting final adverse actions against health care providers. The system is
mwu\edtoanblegtwumotmmon-shanmnnongfederﬂmdm
government agencies and health plans. A ding to I
oﬁdab,mesymnsmthkwmbeﬂmyoperaﬁom!fornlemm
2 years.

Earher ‘we cited pmvlsmxs inthe pendmg budget reconciliation bill that
about Medicare’s p for home health services. In

addition, the legislation contains various other provisions directed at
Medicare fraud and abuse, Among these are the following:

A lidated billing for facility stays
not covered bythe new prospective payment system. Under such an
arrangement, the nursing facility would have a greater incentive to

itor the care provided and the ch laimed by d id
and suppliers. In past reports, we have also suggested comolidax.ed billing
for ancillary services provided in skilled nursing facilities

*Fravd and Abuse: Providers Target Medicare Patients in Nursing Facilities (GAGHEHS96-18,
Jan R 3
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Authority to refuse to enter into Medi with individuals or
entities convicted of felonies. This gives the Inspector General the
ity to prevent convicted felons from becoming Medicare

p;ovidels.
Requirement for providers to furnish key identification numbers. Medicare
providers must furnish #us with the Social Security and emp!oyer

identification numbers for th dves and their witha
conu*olmgnwest. mdsabconuacwrsmwmch meprovxderhas an
Aswed d in our March 1897 report on Medicaid

providers, this would allow HCFA to trace problem providers through
related health care organizations and better ensure that excluded
individuals are not paid by the program.*®

Legislative Activity Related
to Medicare Managed Care

A recent legislative proposal, cosp “byyou“‘ Chatrman,
would help make inf jon about b y faction with Medi

d care plans publicly jlable. Among other things, the bill, S. 302,
‘would require Medicare mMos to conduct consumer satisfaction surveys. It
‘would also authorize grants to states and other organizations to
disseminate information comparing benefits, quality and performance,
cost information, and the results of the satisfaction surveys of Medicare
managed care plans.

Also, HIPAA gives HCFa more flexible sanction authority while providing
HMOs the statutory right to greater procedural safeguards. In addition to
existing authority to terminate an EM0's contract if the 1Mo did not meet
requirements, HCFA now has the option of imposing lesser sanctions, such
as suspending the BMO's right to envoll Medicare beneficiaries until the
deficiencies are corrected.

Conclusions

Many of Medicare's vulnerabilities are inherent in its sxze and m:swn,
making it a perpetually ive target for exploitation. That wrongi
continue to find ways to dodge saf ds ilk the dy ic nature
of fraud and abuse and the need for igil and i ingh
sophisticated ways to protect against gaming the system. Judicious
changes in Medicare’s day-to-day operations involving HCFA’s improved
oversight and leadexship, the mitigation of MTs acquisition risks, and HCFA'S
appropriate application of new anti-fraud-and-abuse funds are necessary
ingredients to reduce substantial future losses. Moreover, as Medicare’s

“wmwm%mummmﬁdmmmmrm
h . 31, 1397).
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managed care enroliment grows, HCFA must enhance its efforts to see that
beneficiaries receive sufficient information about EMOs to make informed
choices, and that the agency’s authority to enforce HM0 compliance with
federal dards is used. To ad ly saf d the Medi program,
HCFA needs to meet these important challenges promptly.

How HCFA will use the funding and authority provided under HIPAA to
improve its vigilance over Medicare benefit dollars has ot yet been

determined. The ¢ is largely dependent on how promptly and
effectively HCFA impl the act's provisions. As we have highlighted
today, weak itoring, poor dination, and delays have characterized
HCFA's past efforts 1o oversee fee-for-service contractors, the MTS
acquisition p , and Medi d care plans, Thus, even with

the promise of HIPAA and the potential enactment of additional legislation,
the prospects for HCFA's success in combating Medicare fraud and abuse
remain uncertain.

Madam Chai and Members of the Sub i this ludes my
prepared remarks, I will be happy o answer any questions.

Poge 18 GAOT-EERS-97-185
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Appendix

Additional Data on Medlcare Spending and
Program Activities

Figure 1.1: Claims Reviews Have Not Matched the Growth in Medicare Claims

Percentage of Claims Reviewed Has Dropped From 17% to 9%
Claims (in Millions)
1,000

GAOQ/T-HEHS-97-163
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Data on M and
Program Activities

Figure 1.2: Rising Costs of Medicare Home Heailth Benafit
Doltars in Billions
20

v . ' L

1 . i L 1 i ]

¢
1980 1981 1OBZ 1963 1984 1985 1985 1987 1988 1989 1990 1991 1562 1593 19%4 1985 1996
Year
Figure 1.3: Many Contractors Do Not L
Screen Claims for Costly Services
Based on a Review of 17 Contractors in 1994
Contractors that have
screwns for the fisted
Medicare paymants edical procaciures
Provedures (in millions} o
Echocardiography 3851 1%
Eye exams $686 38%
Chvest x-rays $507 35%
Coknoscopy $478 8%
YAG laser surgary $325 18%
Dupiex scan of gxtracranial arteres $143 47%
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Appendix
i Data on and
Program Activities

Figure 1.4: Annual Disenroliment in Medicare HMOs in Miami, 1995
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HEALTH CARE FRAUD
WRITTEN STATEMENT"
Submitted by
Pamela H. Bucy
Bainbridge Professor of Law
University of Alabama School of Law

Seventeen years ago I was introduced to health care fraud. As a new Assistant United States
Attorney, I was assigned as the second chair to a health care fraud prosecution which had been
indicted the day I started in the Office of the U. S. Attorney, for the Eastern District of Missouri. For
the next seven years | prosecuted primarily white collar crime, always with a heavy dose of health
care fraud. In 1986, at the request of United States Attorney Thomas E. Dittmeier, I established and
served as coordinator of an interagency task force on health care fraud for the Eastern District of
Missouri. Since leaving the Department of Justice in 1987 and becoming a law school professor,
I have devoted my scholarly attention to health care fraud. I have also written, spoken and consulted
in the area of health care fraud. From these experiences, I offer the following observations.

1. CHANGES IN HEALTH CARE FRAUD OVER THE PAST FIFTEEN YEARS
A. Health care fraud has become a larger problem.

Although there has been and always will be fraud in any endeavor where there is money, the
amount of fraud being committed in health care has increased. I see four major reasons for this.
First, the amount of money involved in health care has grown considerably. In 1980, national health
expenditures were $251 billion; by 1995, they had quadrupled to $1,008 billion.! As Willie Sutton
said when asked why he robbed a bank, "That is where the money is."?

*Portions of this written statement are from PAMELA H. BUCY, HEALTH CARE FRAUD:
CRIMINAL, CIVIL AND ADMINISTRATIVE LAW (LISP 1996); Pamela H. Bucy, Crimes By Health Care
Providers 1996 ILL.L.REV. 589 (1996); Pamela H. Bucy, Civil Prosecution of Health Care Fraud,
30 WAKE FOREST L.REV. 693 (1995); Pamela H. Bucy, The Poor Fit of Traditional Evidentiary
Doctrine and Sophisticated Crime: An Empirical Analysis of Health Care Fraud Prosecutions, 63
ForDHAM L.REV. 383 (1994); Pamela H. Bucy, Health Care Reform and Fraud by Health Care
Providers, 38 VILL.L.REV. 1003 (1994); Pamela H. Bucy, Corporate Ethos. A Standard for
Imposing Corporate Criminal Liability, 75 MINN.L.REV. 1095 (1991); Pamela H. Bucy, Fraud By
Fright: White Collar Crime By Health Care Providers, 67 N.C.L.REv. 855 (1989).

'PROSPECTIVE PAYMENT ASSESSMENT COMMISSION, REPORT AND RECOMMENDATIONS TO
THE CONGRESS, 12 (Mar. 1, 1996).

*Quoted by Inspector General June Gibbs Brown, Department of Health and Human Services,
ABA National Institute on Health Care Fraud, April 21, 1995, Miami, Florida.

1
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S d, with the ption of a few providers such as physicians, it is fairly easy to enter the
health care system as a provider. Any individual or business which wishes to establish itself as a
home health care operator or a durabl dical equip supplier, for example, may do so.
Credentialing for these types of providers is nonexistent or minimal. in a 1990 report, the GAO

noted:

"[S]tates have been slow to license freestanding providers. In fact
states do not license or otherwise regulate most of the 16 types of
freestanding providers.... For those freestanding providers that are
licensed, however, states have imposed few sanctions for deficiencies
identified during inspection.”

Weak credentialing makes it easier for scam artists to enter the industry, commit fraud and move on.
It also makes it easier for legitimate businesses to get in over their heads through inadequate
capitalization, training, or preparation; this causes some to resort to fraud. Minimal entry
requirements also make it easier for organized crime to enter health care; which apparently it has
done.* As FBI Director Louis J. Freeh has noted repeatedly, "organized crime ... has penetrated
virtually every legitimate segment of the health care industry."*

A third reason for the large increase in health care fraud is that the industry is in flux, socially
and economically. Currently there are too many providers, especially too many hospitals and
specialist physicians. The rapid growth in health care since 1965 has left a bloated system. Between
1970 and 1991, for example, the number of medical physicians increased by 89.6%, the number of
osteopathic physicians increased by 129.9%, the number of podiatrist increased by 76%, and the
number of registered nurses increased by 134.5%.°

Although the number of health care professionals has increased, the pool of money to pay
these professionals is destined to decrease even as the health care needs of baby boomers increase.
Cost containment will shrink the affluent health care system to which we are accustom. Cost
containment is also causing providers to band together, willingly or unwillingly. More health care
providers than ever operate in the corporate form. Younger physicians are more willing to work for
a corporate health care provider. Whereas almost all physicians with more than 30 years experience

3GAO, LIMITED STATE EFFORTS TO ASSURE QUALITY OF CARE OUTSIDE HOSPITALS 2 (1990).

*Selwyn Raab, Officials Say Mob is Shifting Crimes to New Industries,N. Y. TIMES, A1, A10
(Feb. 10, 1997).

$Testimony before Senate Special Committee on Aging, March 21, 1995.

Calculated from U. S. DEPT. OF HEALTH AND HUMAN SERVICES, FACT BOOK: HEALTH
PERSONNEL UNITED STATES Table 101 (1993).
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are self-employed, this is true for only 60% of those in practice five years or less.” As a result,
national health care corporations are sprouting up and purchasing hospitals and nursing homes,
which traditionaily have been owned by small groups of individuals. The managers and
administrators of these corporations are a new cadre of health care professionals who are shifting the
focus in health care from service to profitability. With these changes, medicine is becoming more
of a busi than a profession. Fraud will flourish in such an environment.

The last major reason for the increase in fraud is that the health care industry is structured
in a way that makes fraud easy to commit and hard to detect. The large number of insurers (both
public and private), the volume of claims submitted, the numerous and often inconsistent billing
requirements which apply to providers, and the lack of viable systems for detecting billing abuse all
contribute to an atmosphere conducive for fraud.

Commendably, recent law enforcement efforts have been directed at systemic changes in the
health care reimbursement system which will make it more difficult for unscrupulous providers to
cheat. These include requiring all Medicare providers to have a National Provider [dentifier which
will help track providers through the system; creating a data base of problematic providers available
to law enforcement and private insurers; consolidating the processing of claims for durable medical
equipment by 30 local carriers to four regional carriers; encouraging greater cooperation among law
enforcement agencies and with private insurers; and including new civil monetary penalties for
physicians who falsify a patient's eligibility for home health services . As I discuss in PartIl of this
Written Statement, despite these commendable efforts, more steps should be taken to combat health
care fraud.

B.Thetypes of health care fraud being committed are changing as the American health
care system moves toward a ged care reimb t system which relies on capitation

payments.

In 1960, health care costs consumed 5.3% of the gross national product (GNP) in the United
States.® By 1995, health care costs consumed almost 14% of the GNP.’ By the year 2,000 it is
expected that health care costs will consume 18% of the GNP."° Businesses which pay for their
employees' health coverage are devoting larger shares of their operating expenses to heath care. In

L. HARRIS & ASSOCIATES, MEDICAL PRACTICE IN THE 1980's: PHYSICIANS LOOK AT THEIR
CHANGING PROFESSION 21 (1981). Goldsmith, The U. S. Health Care system in the Year 2000, 256
JLAM.A. 3371, 3372 (Mar. 1, 1995).

SPROSPECTIVE PAYMENT ASSESSMENT COMMISSION, REPORT AND RECOMMENDATIONS TO
THE CONGRESS, 15 (Mar. 1, 1993).

°Id. at 14.

°Id at 15.
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1965, business was spending 2.0% of total employee compensation on health care. In 1990, this
share had risen to 7.1%."" Local, state and federal governments find it increasingly difficult to pay
for health care for their employees and for those on Medicare and Medicaid.”? The total cost of
health care is estimated at 11.7 % of household income.

In response to the above facts, considerable attention has been devoted in recent years to
curbing the growth of health care expenditures. Some of these efforts retain traditional fee for
service reimbursement, while making efforts to control fees through caps, pre-authorization
requirements, or higher copayments and deductibles. Another approach is "capitation” payment,
whereby the provider is paid a set amount to care for a patient for a given period of time, such as one
hospitalization, or one calendar year. The most significant change in capitation from fee for service
is that capitation shifts the financial risk from the payer of the services to the provider of the services.
This shift affects the types of fraud committed.

The way you pay people affects the way they cheat. Health care fraud epitomizes this. As
the methods of health care reimbur have changed, so have the types of fraud committed by
unscrupulous health care providers. Under fee for service reimbursement, for example, billing for
services not performed, and providing unnecessary services were lucrative forms of fraud. Under
capitation methods of reimbursement, however, these frauds make no sense—the provider
conducting them would lose money. Instead, under capitation reimbursement, frauds such as
enrolling fictitious employees and failing to provide necessary medical services become lucrative.
This section addresses the economic incentives for health care fraud, forecasting the fraud likely to
occur under evolving reimbursement methods such as capitation and managed care.

1. Fee for Service Reimbursement. Fee for service reimbursement has dominated
most of American twentieth century medicine.” From an anti-fraud perspective, it is a disaster. Fee
for service, which pays per service rendered, encourages overutilization." Under it, "the more

"'d. 16.
IZId

VBucy, Fraud by Fright: White Collar Crime By Health Care Providers, 67 N.C.L. REvV.
855, 861-69 (1989).

“Pontell et al, Practitioner Fraud and Abuse in Medical Benefit Programs, 6 LAW & PoL'Y
405, 418 (1984). James C. Robinson, a health care economist at the University of California,
Berkeley, offered the following analogy in explaining how fee for service insurance system feeds
health care appetite: "I if we sold auto-purchase i and said, go and buy whatever car
you want and we'll pay 80 percent of it. Under those conditions, a lot of people would go buy a
Mercedes.” Wasted Health Care Dollars, 57 CONSUMER REPORTS 435 (1992).
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doctors do, the more they get paid."'* To the fraudulent provider, fee for service reimbursement also
encourages the following types of fraud: (1) billing for services not provided; (2) billing for a more
expensive service than what was actually provided; (3) providing and billing for unnecessary
services while representing that the services were necessary; and, (4) paying kickbacks for referrals,
including self-referrals.'

Reported cases exemplify each of these types of fraud. The first two types of fraud, billing
for services not rendered and misrepresenting the type of service actually rendered, are easiest for
the fraudulent provider to accomplish when the services legitimately occur in high volume, are
difficult to verify by subsequent physical exam, and are administered to patients incapable of
accurately recalling their treatment. Examples of such services are doctors visits,'” disbursements
of medicines," and simple procedures such as x-rays.'

Misrepresentations regarding services rendered fall into two types, each type highlighting a
different aspect of the fee for service reimbursement mechanism. One type of misrepresentation
reflects the fact that insurers pay fees for some, but not all, services. In this type of fraud, the
services actually performed by the provider were not compensable under pertinent payment
guidelines yet the fraudulent provider misrepresented the service as compensable.

The second type of misrep ion regarding services actually provided reflects the fact
that insurers compensate more for some services than for others. Providers committing this type of
fraud actually performed a compensable service but claimed they performed another, more highly
compensable, service. Examples include: a medical laboratory that billed for "manual” blood tests

!*"Wasted Health Care Dollars,” supra note 16, at 438 (quoting Dr. Philip Caper, M.D.,
health care policy analyst at Dartmouth Medical School).

“See generally Fraud by Fright, supra note 15, at 933.

VSee, e.g., United States v. Hilliard, 752 F.2d 578, 579 (11th Cir. 1985); United States v.
Mitlo, 714 F.2d 294, 295 (3rd Cir.) cert. denied, 464 U.S. 1018 (1983).

'See, e.g., United States v. Sanders, 749 F.2d 195, 197 (5th Cir. 1984); United States v.
Ziperstein, 601 F.2d 281, 285 (7th Cir. 1979) cert. denied, 444 U.S. 1031 (1980).

"*People v. American Medical Ctrs., 118 Mich. App. 135, 324 N.W.2d 782, 787 (Mich. App.
1982) cert. denied, 464 U.S. 1009 (1983). The procedure at issue in this case was anything but
simple. Here, the defendant-physicians were convicted for billing Medicaid for "direct
laryngoscopies" that had never been performed. /d. at 787. A direct laryngoscopy is an examination
of the exterior and the interior of the larynx using an instrument that is inserted down a patient's
throat. TABER, TABER'S CYCLOPEDIC MEDICAL DICTIONARY 931 (15th ed. 1985). The patients
testified that they did not undergo this procedure. American Medical Ctrs., 324 N.W.2d at 791.

5
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when "automated” blood tests were performed;” a physician who billed for single-patient visits when
the visits were with multiple patients;”' a psychiatrist who misrep d the length of psychiatric
evaluations;? and, a nursing home that misrepresented the level of care given to patients.”

Billing for unnecessary services, the third type of fraud encouraged by the fee for service
payment system, is not, by itself, a fraud. It becomes fraud when a claim for reimbursement carries
the false representation that the service was necessary. Because the fee for service system rewards
the rendering a high volume of services, there is strong incentive for the fraudulent provider to
perform and bill for unnecessary services. Although difficult to prove as fraud, as opposed to simple
malpractice, this type of fraud glves plamtlﬂ's a major advantage by clearly identifying the patient,
who suffered the ur Y d as a victim of the provider's malfeasance. Most
health care fraud prosecutions identify an insurance company or the government as the victim of the
fraud because it lost, or could have lost, money due to the defendant's dishonesty. Insurance
companies and governmental agencies, are not symp hetic victims in the eyes of most people. By
contrast, patients who have recelved d t, or 1 y medical services are
genuinely sympathetic victims and tend to make a plmnnﬂ‘s case much stronger.

The incentive for the last type of fraud encouraged by fee for service reimbursement, paying
kickbacks for referrals, also derives directly from the emphasis on volume in fee for service
reimbursement. Kickbacks are one way for the unscrupulous provider to increase volume. In a fee
for service system, the kickbacks routinely flow from one provider to another and are easily
concealed in Jegitimate payments simultaneously flowing between the providers.”* Reported cases
exemplify these types of kickbacks fees paid by medical laboratories to physicians to induce
referrals of patient specimens;> paymems by durable medical equipment companies to hospital or

11

nursing home personnel by d quip panies to induce the purchase of

MUnited States v. Precision Medical Lab., Inc., 593 F.2d 434, 438 (2d Cir. 1978).
'people v. Lee, 134 Mich. App. 278, 351 N.W.2d 294, 297 (Mich. App. 1984).
ZGtate v. Dean, 105 Wis.2d 390, 314 N.W.2d 151, 154 (Wis. Ct. App. 1981).

BUnited States v. Huckaby, 698 F.2d 915, 916 (8th Cir. 1982) cert. denied, 460 U.S. 1070
(1983).

Bucy, Fraud by Fright, supra note 15 at 914-20.

3United States v. Lipkis, 770 F.2d 1447, 1449 (9th Cir. 1985); United States v. Sadlier, 649
F. Supp. 1560, 1561 (D. Mass. 1986).
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equipment and supplies;?® and, payments to city officials to induce referral of ambulance business.”’

Kickbacks also may be in the form of self-referrals, for example, where an internist owns the
laboratory to which she tefers specimens of her patients. Considerable attention has focused on this
problem recently, with the promulgation of regulations that provide a "safe harbor" to some self-
referral arrangements.?*

Unfortunately, each of the four types of fraud that flourish in the fee for service system are
easy to commit and difficult to detect. Billing for services not rendered and misrepresenting the
nature of services actually provided are the easiest of the frauds to commit and the most difficult to
detect because the actual rendering of services takes place in the privacy of the provider-patient
relationship. When these services legitimately occur in large volume, leave no physical
manifestations when actually performed, and are performed on patients unable to recall the rendering
of services, they become almost impossible to detect or prove. Providing and billing for unnecessary
services is difficult to prove because of the subjective nature of medicine. What one provider deems
to be unnecessary, another believes to be essential. Proof of intentional fraud becomes difficult in
all but the most egregious cases. Kickbacks for referrals are difficult to detect because they occur
between a small number of close knit professionals and are easily laundered in legitimate payments.

Requiring pre-authorization before services are rendered is one way to try to limit the fraud
and abuse inherent in fee for service. This tactic has been widely adopted. Ninety percent of
workers in larger firms (100 or more employees), enrolled in fee-for-service plans, are required to
obtain pre-authorization for certain services.”” Such preauthorization should help overcome to
propensity to overutilize and falsify services or the necessity for services. On the other hand, price
controls such as caps on fees,” do nothing to discourage any of the types of fraud prevalent in fee
for service sy b the fraudulent provider is still financially rewarded for increasing
volume. The only way to discourage the volume-enhancing types of fraud is to decrease the fee
amount when a certain volume—either in terms of the amount of services rendered or in income

2Sixth Circuit: United States v. Perlstein, 632 F.2d 661, 662 (6th Cir. 1980) cert. denied,
449 U S. 1084 (1981); United States v. Tapert, 625 F.2d 111, 115 (6th Cir.) cert. denied, 449 U.S.
1034 (1980).

?First Circuit: United States v. Bay Ambulance and Hospital Rental Serv., Inc., 874 F.2d
20, 23-26 (1st Cir. 1989).

242 C.F.R. § 1001.952(a).

PPROSPECTIVE PAYMENT ASSESSMENT COMM'N, REPORT AND RECOMMENDATIONS TO THE
CONGRESS, 15 (Mar. 1, 1995).

*Recent health care reform proposals included caps on health care fees. For example in 1992
caps went into effect for physicians' fees under Medicare. 42 U.S.C. § 1395w-4.
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earned by a provider—is reached.” The problem with this step is that it is arbitrary and could lead
to poor quality of health care. Also, it does not discourage fraud until a set volume is reached.

2. Capitation Reimb Capitation reimbursement pays a provider a set
amount of money for all services rendered by the provider to a "covered” person in a given period
of time, usually one year.”> The "DRGs" (diagnostic related category) implemented by Medicare™
are one example of capitation payment. Beginning in 1982, Part A Medicare providers are
reimbursed a set amount depending on the diagnostic category of the patient's illness.** Under this
reimbursement, i1l are assigned to groups, based upon the "estimated relative cost of hospital
resources used with respect to discharges classified within each group."** The Health Care Financing
Administration (HCFA) of the Department of Health and Human Services (HHS) has defined 467
different diagnostic categories and established a formula for reimbursing per category.

Whereas fee-for-service operates retrospectively, by reimbursing a provider after it has
rendered the service, the DRGs constitute a prospective payment system (PPS) that informs the
provider of the reimbursement for the service prior to the rendering of the service. The incentive to

*'Incentives to decrease volume exist in parts of Canada. See Clyde H. Famsworth, Now
Patients Are Paying Amid Canadian Cutbacks, N.Y. TIMES, Mar. 7, 1993, at A1, A10. For instance,
in Ontario, physicians whose total billings reflect more than 20% house calls receive only $41.50
per house call exceeding 20% instead of the $71 per house call that the physician would otherwise
receive. Jd. In addition, fees drop for physicians earning more than $400,000 per year (five percent
of Ontario's physicians). /d

*With capitation reimbursement, medical care would be managed to "include such practices
as restricting patients to a single primary-care doctor who must approve all specialist referrals;
penalizing doctors who order too many tests or procedures; and, pre-approving elective
hospitalization." "Wasted Health Care Dollars,” supra note 16, at 435; See also PAUL STARR,LOGIC
OF REFORM 40-42 (1992).

This definition differs slightly from Starr’s definition of managed care as embracing "any
health plan that limits the choice of providers or regulates their treatment decisions to eliminate
inappropriate care and reduce costs." Starr, Logic of Reform, supra, at 40. Starr notes that the
original concept of managed care has been expanded with the inclusion of a variety of provider
groups, some relying on traditional (fee for service) payment arrangements. fd. Thus, Starr
concludes, "it is not possible to generalize about the overall record of managed care.” Id.

3Social Security Amendments of 1983, Pub. L. No. 98-21, 97 Stat. 65, 77.

*"Hospital Prospective Payment System: Hearing Before the Subcomm. on Health of the
Senate Comm. on Finance,"” 98th Cong., 1st Sess. 3, 6 (1983).

3342 C.F.R. § 412.60(b) (1987).
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control costs is obvious: if the provider treats a patient for less than the amount it receives as
reimbursement, it makes money, but if the provider treats the patient for more than the amount it
receives as reimbursement; it loses money.* It appears that DRGs are effective in controlling health
care costs, and other third-party insurers have instituted similar prospective payment systems.”’

Health Maintenance Organizations (HMOs) are another example of capitation plan. An
HMO is paid a set amount of money for providing a member with all health services necessary
during a set time period, usually one year.”® If the HMO treats the member for less than the amount,
it makes money; if it does not, it loses money.” Because HMOs take years to develop and require
major infusions of capital, the Health Maintenance Organization Resources Act of 1973 was
passed, and has been amended, to facilitate the growth the HMOs. This statute provides financial
assistance to developing HMO's*' and requires employers to offer an HMO option as one of its health
care benefits. After a slow start, the number of HMOs has grown dramatically. In 1985 about 8%
of the U.S. population was enrolled in HMOs. By 1994, this had more than doubled to 20%.*> In
1988, 29% of employees covered by health insurance were enrolled in managed care plans. By 1995,
this percentage had jumped to 70%!

Currently, the distribution of persons enrolled in HMOs is very uneven. Almost 35% of
residents in California and Massachusetts are enrolled in HMOs whereas in West Virginia an
Wyoming there is "virtually no HMO activity."* Medicaid recipients are rapidly becoming members
of HMOs. Between 1993 and 1994 the number of Medicaid recipients in HMOs increased by 66%,
from 4.8 million to 8 million. By 1994, almost 24% of the Medicaid population was enrolled in

*Proposals to Modify Medicare's Physician Payment System: Hearing Before the Subcomm.
on Health of the Senate Comm. on Finance, 95th Cong., 2nd Sess. 9 (1986).

3PROSPECTIVE PAYMENT ASSESSMENT COMM'N, MEDICARE PROSPECTIVE PAYMENT AND
THE AMERICAN HEALTH CARE SYSTEM 86 (1987).

*Furrow, The Ethics of Cost Containment, 3 NOTRE DAME J.L. ETHICS AND PUB. PoL'Y 190
(1988).

¥GAO, MEDICARE--ISSUES RAISED BY FLORIDA HEALTH MAINTENANCE ORGANIZATION
DEMONSTRATIONS, 99th Cong., 1st Sess. 44 (1986).

“Federal Health Maintenance Organization Act of 1973, Pub. L. No. 93-222, 87 Stat. 914
(codified at 42 U.S.C. § 300e (1982)).

4142 CF.R. §§ 417.110-.137.

“’PROSPECTIVE PAYMENT ASSESSMENT COMM'N, REPORT AND RECOMMENDATIONS TO THE
CONGRESS, 15 (Mar. 1, 1995).

l}]d
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HMOs.*

Capitation payments shift the financial risk from that found in a fee for service
reimbursement system. With fee for service reimbursement, the entity paying the fees bears the risk.
This usually has been the employer, who has paid for the health care services received by employees.
Or, with government programs such as Medicare and Medicaid, it has been the government which

d the fi ial risk. Inc with capitation payment, the provider which is paid the set
rate to provide all agreed upon services, bears the risk. If it provides more services than money it
receives, the provider loses money, if it provides fewer services than payment, it makes money.

Because of this shift in financial risk, the economic incentives for fraud in acapitation system
are different than those in a fee for service system. With capitation payment, the unscrupulous
provider has the financial incentive to submit false cost data to obtain a higher capitation rate;
register fictitious enrollees; fail to provide necessary services; and, pay kickbacks for referrals of
certain patients—healthy patients.** In a capitation system, there is no incentive to overutilize
services and thus no incentive for the types of fraud that flourish in a fee for service system.

2. False Cost Data. Capitation payment encourages unscrupulous providers
to submit false cost data to obtain a higher capitation reimbursement rate. Periodically, in a
capitation system the reimbursement rate will be renegotiated to account for changes in cost.
Providers submit much of this cost data. Unfortunately, false cost reporting is among the most
difficult types of health care fraud to detect and prove.* For example, it is difficult to prove that a
cost report actually includes inflated costs or improper expenses. Generally, isolating suspect entries
in a cost report is an accounting issue. The accountant preparing the cost report is needed to
demonstrate how specific costs and expenses are recorded and carried forward to the cost report.*’
If the books, records, or testimony necessary to show this are unavailable, it will not be possible to
prove the falsity of a cost report.

Another problem in proving submission of a false cost report is demonstrating that any
particular person knewthat the report was false. Theactual preparer of the report may credibly claim

“1d

“Cf. Pontell, Practitioner Fraud and Abuse, supra note 16, at 418-20 (Suggesting that
regardless of payment structure of government medical programs, creation of strict norms for
determining necessity and adequacy of health care rendered is y to successfully detect and
prove health care fraud).

“Bucy, Fraud by Fright, supra note 15, at 908-14.

“But see United States v. Cella, 568 F.2d 1266, 1272 (9th Cir. 1977) (controler of hospital
testified to accounting entries resulting from instructions given to him by defendant-officer of
hospital).

10
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ignorance, legitimately or not, because she received cost information from others. The supplier of
the actual cost information, assuming that person can even be identified within a large organization,
can also credibly claim ignorance, incompetence, or good faith error on the grounds that he was not
involved in the actual cost report preparation. Such claims of ignorance are credible because of the
many people usually involved in preparing a cost report, complex regulations applicable to cost
reporting, and the expertise and specialization needed by cost report preparers.

Reported cases reveal how a plaintiff, in a civil or criminal proceeding, may prove that a
defendant knew that the improper expense was inaccurately listed in a cost report. In United States
v. Smith,** for example, the United States Court of Appeals for the Fifth Circuit addressed this
} ledge issue and di d what evidence would suffice to prove it: :

It is not necessary that [the defendant] have known which line was incorrect when he
approved the [cost report] forms, nor that he be able to properly fill out the forms himself....
It suffices that he understood the forms necessarily to include expenses which were not those
of the hospital, and that a percentage of the amount claimed would be reimbursed
erroneously to the hospital from [the United States Department of Health, Education and
Welfare].*

A defendant's knowledge may be shown circumstantially. For example, knowledge has been shown
with evidence that a defendant knew the g I method by which the Medicare reimbursement
program worked; ™ that a defendant approved all checks for the improper expenses;’' that adefendant

43523 F.2d 771, 780 (5th Cir. 1975) cert. denied, 429 U.S. 817 (1976).
“Id.

NSee, e.g.,

Second Circuit: United States v. Huber, 603 F.2d 387, 398 (2d Cir. 1979) (affirming
defendant's fraud conviction based on evidence defendant was familiar with mechanics of
government funding programs), cert. denied, 445 U.S. 927 (1980);

Fifth Circuit: United States v. Smith 523 F.2d 771, 774 (5th Cir. 1975) cert. denied, 429
U.S. 817 (1976) (affirming defendant's fraud conviction based on testimony that established
defendant knew general method of Medicare reimbursement programy);

State Courts:

Massachusetts: Commonwealth v. Minkin, 14 Mass. App. Ct. 911, 436 N.E.2d 955, 958
(Mass. App. Ct. 1982) (noting defendant's experience and familiarity with procedures for
reimbursement from Medicaid as factor in affirming fraud conviction).

’ISee, e.g., Smith, 523 F.2d at 775 (upholding fraud conviction where defendant retained
complete financial control of hospital and evidence showed hospital money was used to remodel
defendant's home).

11
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accepted delivery and endorsed checks for improper expenses;* that a defendant's exculpatory
explanations were contradicted by the facts;** and with evidence that the defendant failed to supply
his accountant with accurate information or instructions.>

Especially with criminal cases, it can be difficult to properly plead a cost reporting offense.
Historically, a number of crimuinal statutes have been used to charge false cost reporting. In the
federal system, the following offenses have been used: false statements,” mail fraud,* conspiracy,”

*See, e.g., United States v. Jones, 587 F.2d 802, 804 (5th Cir. 1979) (affirming defendant’s
fraud conviction based on evidence that defendant accepted reimbursements for travel when in fact
no travel had been conducted).

*See, e.g., Smith, 523 F.2d at 774 (rejecting defendant's claim that simple bookkeeping
mistakes were made when evidence showed hospital money was used to remodel defendant's home).

SSee, e.g.,
Ninth Circuit: United States v. Cella, 568 F.2d 1266, 1272 (9th Cir. 1977) (affirming fraud
convigtion where defendant solicited payment for undocumented expenses from hospital controller);
State Courts:
Massachusetts: Commonwealth v. Minkin, 14 Mass. App. Ct. 911, 436 N.E.2d 955, 958
(Mass. App. Ct. 1982) (affirming fraud conviction where evidence showed defendant failed to
instruct accountant to segregate, in cost reports, personal expenses from hospital expenses).

18 U.8.C. § 1001 (1976). The statute provides:
Whoever...knowingly and willfully falsifies, conceals or covers up by any
trick, scheme, or device a material fact or makes any false, fictitious or frauduient
ts or rep jons, or makes or uses any false writing or document
knowing the same to contain any false, fictitious or fraudulent statement or entry,
shall be fined not more than $10,0000 or imprisoned not more than five years or
both.

%18 U.S.C. § 1341 (1984). The statute provides:

Whoever, having devised or intending to devise any scheme or artifice to
defraud or for obtaining money or property by means of false or fraudulent
pretenses...places in any post office or authorized depository for mail matter...shall
be fined not more than $1,000 or imprisoned not more than five years or both. If the
violation affects a financial institution, such person shall be fined not more than
$1,000,000 or imprisoned not more than 30 years, or both.

S"18 U.S.C. § 371 (1966). The statute provides, in relevant part:

If two or more p pire cither to it any offense against the
United States, or to defraud the United States, or any agency thereof in any manner
or for any purpose, and one or more of such persons do any act to effect the object
of the conspiracy, each shall be fined not more than $10,000 or imprisoned not more

12
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transporting in interstate commerce money obtained by fraud,*® RICO,” theft of government
property,” tax evasion,*' and filing false tax returns and aiding and abetting in their preparation.?

than five years, or both....

#18 U.S.C. § 2314 (1970 & Supp. 1993). The statute provides, in relevant part:

Whoever, having devised or intending to devise any scheme or artifice to
defraud, or for obtaining money or property by means of false or fraudulent
p P ions, or promi: transports or causes to be transported, or
induces any person or persons to travel in, or be transported in interstate or foreign
commerce in the execution or concealment of a scheme or artifice to defraud that
person or those persons of money or property having a value of $5,0000 or more. ...

Shall be fined not more than $10,000 or imprisoned not more than ten years
or both.

#18 U.S.C. §§ 1961-1963 (1984 & Supp. 1992) (prohibiting racketeering or any benefit
therefrom whereby racketeering includes, but is not limited to mail fraud and interstate transportation
of stolen property).

18 U.S.C. § 641 (1976). The statute provides, in relevant part:

‘Whoever embezzles, steals, purloins, or knowingly converts to his use or the
use of another, or without authority, sells, conveys or disposes of any record,
voucher, money, or thing of value of the United States or of any department or
agency thereof, or any property made or being made under contract for the United
States or any department or agency thereof; or

‘Whoever receives, conceals, or retains the same with intent to convert it to
his use or gain, knowing it to have been embezzled, stolen purloined or converted-

Shall be fined not more than $10,000 or imprisoned not more than ten years,
or both; but if the value...does not exceed the sum of $100, he shall be fined not more
than $1,000 or imprisoned not more than one year, or both.

€126 U.S.C. § 7201 (1989). The statute provides:

Any person who willfully attempts in any manner to evade or defeat any tax
imposed by this title or the payment thereof shall, in addition to other penalties
provided by law, be guilty of a felony and, upon conviction thereof, shall be fined not
more than $100,000 ($500,000 in the case of a corporation), or imprisoned not more
than 5 years or both, together with the costs of prosecution.

9226 U.S.C. § 7206(1)-(2) (1989). The statute provides, in relevant part:

(1) Declaration under penalties of perjury. —Willfully makes and
subscribes any return, statement, or other document, which contains or is verified by
awritten declaration that it is made under the penalties of perjury, and which he does
not believe to be true and correct as to every material matter; or

(2) Aid or assistance. —Willfully aids or assists in, or procures, counsels,

13
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In state systems, the following offenses have been used: larceny or attempted larceny by false
pretense,* Medicaid fraud,* theft,** conspiracy,* and falsifying business records have been used.*’
The new health care fraud offense (18 U.8.C. § 1347) created by the Health Insurance Portability and
Accountability Act of 1996% should help alleviate this charging dilemma, at least in the federal
courts.

Prosecution under any of the above federal and state statutes can present problems of
multiplicity and duplicity. Multiplicity is charging a single offense in several counts. Duplicity is
Jjoining in a single count two or more offenses.”” A multiplicatus indi may be dismissed

or advises the preparation or presentation under, or in connection with any matter
arising under, the intemal revenue laws, of a retumn, affidavit, claim, or other
d which is fraudulent or is false as to any material matter, whether or not
such falsity or fraud is with the knowledge or consent of the person authorized or
required to present such return, affidavit, claim or document. ...

#See, e.g.,

State Courts:

Massachusetts: United States v. Minkin, 14 Mass. App. Ct. 911, 436 N.E.2d 955, 957
(Mass. App. Ct. 1982) (affirming defendant's convictions for attempted larceny by false pretense for
submission of false reimbursement reports to Rate Setting Commission); Commonwealth v.
Cerveny, 373 Mass. 345, 367 N.E.2d 802, 804 (Mass. 1977) (charging that annual reports of nursing
home that were submitted by defendant to Rate Setting Commission ined material falsehoods);

New York: People v. Notey, 72 A.D.2d 279, 423 N.Y.S.2d 947, 948 (1980) (charging
defendant submitted false claims to Medicaid resulting in lost between one and three million
dollars).

#See, e.g., Greco v. State, 307 Md. 470, 515 A.2d 220, 221 (Md 1986) (chm'gmg defendant
included non-reimbursable expenses in annual cost rep dicaid).

“Id., 515 A.2d at 220 (charging that defendant received non-reimbursable exp dueto
falsifying annual cost reports submitted to Medicaid).

*Notey, 423 N.Y.S.2d at 948 (charging that defendant conspired with his two sons to submit
false claims to Medicaid that resulted in defrauding Medicaid program between $1 and $3 million
dollars).

&7 Id
S*HIPAA, Pub.L. 104-191, § 241.
#See generally United States v. UCO Oil Co., 546 F.2d 833, 835 (9th Cir. 1976) cert. denied,

430 1.8, 966 (1977) (holding adm:ssnbnhty pmblem particularly significant where conspiracy
harged due to evidentiary rules about decl by co-conspi Y, 1 C. Wright, Federal

14
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because it subjects a defendant to double jeopardy.™ A duplicitous indictment may be dismissed
because of the danger that the jury would "find a defendant guilty on a count without having reached
a unanimous verdict on the commission of a particular offense."” Properly pleading cost report
fraud becomes difficult when a single document contains multiple false statements.” Generally it
is appropriate to plead each false statement as a separate count whenever different facts are needed
to prove the falsity.”

Practice and Procedure § 142 (1982). Duplicity and multiplicity rules concem the fundamental due
process rights of defendants. /d. Duplicity reflects the fear that a jury may find a defendant guilty
where they may not have reached a verdict on commission of an actual offense. /d. This principle
would conflict with substantive Sixth Amendment rights of the accused and possibly prejudice a
double jeopardy defense. Id.

"See generally United States v. Conn, 716 F.2d 550, 552 (9th Cir. 1983) (holding that
defendant cannot be charged with possession or receipt of several weapons received at same time
and same place).

"\Ninth Circuit: UCO Qil Co., 546 F.2d at 835; see also United States v. Morse, 785 F.2d
771,774 (9th Cir.) cert. denied, 476 U.S. 1186 (1986) (noting that duplicitous indictment precludes
assurance of jury unanimity and may preciude subsequent double jeopardy defense); United States
v. Aguilar, 756 F.2d 1418, 1422 (9th Cir. 1985) (noting that duplicity in indictment would constitute
reversible error only if defendant was misled to his prejudice).

72U.S. DEPARTMENT OF JUSTICE, U.S. ATTORNEY'S MANUAL §§ 9-40.170, 9-42.220 t0 42.221
(1984). The general rule is that as long as different facts are needed to prove each false statement,
each false statement constitutes a separate count. See, e.g., Blockburger v. United States, 284 U.S.
299, 304, 52 S.Ct. 180, 76 L.Ed. 306, (1932) (holding that "where the same act or transaction
constitutes a violation of two distinct statutory provisions, the test to be applied to determine whether
there are two offenses or only one, is whether each provision requires proof of a fact which the other
does not™); United States v. Schrenzel, 462 F.2d 765, 771 (8th Cir.) cert. denied, 409 U.S. 984
(1972) (noting "the test to be applied to determine whether there are two offenses or only one is
whether each count requires proof of an additional fact which the other does not").

"The Health Care Fraud Prevention Act of 1995, S.245 104th Cong., 1st Sess., introduced
January 22, 1995, provides for a new criminal offense: Whoever knowingly executes or attempts
to execute, a scheme or artifice to defraud any health plan or other person, in connection with the
delivery of or payment for health care benefits, items, or services...." /d. at § 501. Violation of this
offense carries a maximum prison sentence of 10 years, or if serious bodily injury results, for any
term of imprisonment. /d.

See, e.g., "The Health Security Act,” which proposes a new criminal statute aimed at health
care fraud. H.R. 3600, S. 1757, 103d Cong., lst Sess. § 5431 (1993) (the "Clinton” Plan). As
drafted, this proposed statute would cover submission of false cost reports but does not clarify the

15
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b. Registration of Fictitious Enrollees. The second type of fraud which
capitation reimbursement encourages is registration of fictitious enrollees by providers. Because
payments to providers are made per enrollee, there is incentive for unscrupulous providers to inflate
the number of persons enrolled in a capitation plan. A recent case in Tennessee demonstrates this.
The Tennessee Medicaid program has implemented managed care. Recently, one individual pled
guilty to defrauding this program by enrolling 260 state prison inmates, whose health care was
already covered by the prison system. Tennessee investigators also uncovered forged enrollments
in another capitated plan on the part of 75 Saturn automobile dealers.” Registering of fictitious
enrollees could be largely prevented through use of sufficient registration information and computer
databases, both of which are increasingly available.

¢. Failure to Provide Necessary Services. The third type of fraud
encouraged by capitation reimbursement is the failure to provide necessary services.” This failure
becomes fraud if reimbursement is obtained upon the false representation that all necessary services
have been provided. Capitation payment makes under providing necessary services lucrative since
by skimping on services provided, an unscrupulous provider is able to pocket some, or all, of the
capitated amount it received for care of the patient.

There are several ways unscrupulous providers can avoid providing necessary services:
enrolling members who are unsophisticated, locating health care offices in inconvenient places for
enrollees, keeping the office open odd or only a few hours are some of the tactics unscrupulous
providers may employ to avoid supplying necessary health care services.

Exercises of professional judgment which result in inadequate services, however, is almost
impossible to prove as fraud.”® A Maryland case demonstrates how egregious the poor quality of
care must be before it can be treated as fraud, at least for criminal purposes. A Maryland physician
was recently convicted on felony Medicaid fraud charges for failing to provide necessary care to
Medicaid patients. The physician received a monthly fee for rendering a "comprehensive" medical
examination for enrolled Medicaid patients. The evidence showed that the physician "treated” 90-
100 patients per day, recorded identical blood pressure and pulse rate for each patient, and used a
rubber stamp to record, in each patient file, an identical diagnosis. This physician was unable to

multiplicity/duplicity problem. Id.

7"Health Care Fraud, Hearings before the Senate Select Comm. on Aging," 104th Cong., 1st
Sess. at (Mar. 21, 1995) (Prepared Remarks of William J. Mahon, Executive Director,
NHCAA).

SPROSPECTIVE PAYMENT ASSESSMENT COMMISSION, REPORT AND RECOMMENDATIONS TO
THE CONGRESS, 13 (Mar. 1, 1995).

"Bucy, Fraud by Fright, supra note 15, at 920-33.
16
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recall a single patient's name when questioned.”

d. Corruption. The fourth type of fraud encouraged by capitation
reimbursement is corruption. There will be incentive for corruption on two levels: (1) in organizing
and monitoring the groups of providers, and (2) in enrolling patients with provider groups.

In a capitation system where groups of providers are paid to service all health care needs for
enrollees, the groups will be large. Each group will include primary care givers, specialists, in- and
out-patient facilities and therapists: physical, occupational and respiratory. Because of the incentive
to under provide services, it will be important that these provider groups be monitored carefully for
quality control. This trend to large provider groups operated as a business will dovetail with the
social changes already noted: fewer total dollars going to health care, an overabundance of some
types of providers, entry into the field of new types of unlicensed providers. Individuals charged
with monitoring provider groups will have lucrative opportunities to extort and accept bribes for
favorable decisions in qualifying, overseeing and disciplining these providers. The individuals
establishing the provider groups will have incentives to seek bribes from individual providers who
wish to affiliate with the group. All of this could lead to large scale corruption.™

There will also be economic incentives in a capitated system to pay kickbacks for enrolling
certain patients in a capitated plan—healthy patients. As discussed, in a capitated system the
provider which is paid more than it costs to render services to patients, makes money. Healthy
patients need fewer services than do sick patients and make money for capitated plans. Kickbacks
to individuals who have direct or indirect authority to enroll persons in capitation plans is one way
to get healthy patients. :

Kickbacks in a capitation system would not be as much of a problem as they are in a fee for
service system, however. To understand why, it is necessary to examine the goals of, and parties to,
kickbacks in both systems. In a fee for service system, the kickback typically flows from one
provider to another for referrals of patients who need services, or at least for whom services can be
billed. In such a system, where volume of services translates into money, kickbacks are paid to
increase volume of services. Laboratories, diagnostic centers and hospitals paying physicians for

"Health Care Fraud, Hearing before the Senate Select Comm. on Aging," 104th Cong,, 1st
Sess., at (Mar. 21, 1995) (Prepared statement of Thomas A. Temmerman, Director, California
Bureau of Med-Cal Fraud.)

Such corruption has not yet been seen in health care. To confront it will require new tactics
and tools such as ensuring that contracts to provide health care be made as public as possible, that
law enforcement have wire tapping and other authority to conduct corruption investigations and that
statutes addressing corruption be clarified or amended for application in the health care area. "Health
Care Fraud, Hearing before the Senate Select Comm. on Aging,” 104th Cong., 1st Sess. ___ (Mar.
21, 1995) (Prepared statement of FBI Director, Louis J. Freeh).
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admitting or referring specimens are classic examples of kickbacks in a fee for service system.”

In a capitation system, however, a kickback would be paid to encourage referrals of healthy
patients who require few health care services but for whom the provider is paid the same amount as
itis paid for ill patients. Also, in a capitation system, the kickbacks would not be between individual
providers but between an administrator for a capitation plan and thousands of enrollees, or the
individual(s) who make or influence enrollment decisions for others. These differences in the goals
of, and parties to, the kickback mean two things: (1) in a capitation system, kickbacks will be more
difficult to consummate than in a fee for service system; and, (2) in a capitation system, kickbacks
will be difficult to hide. Both of these facts should help deter, or at least enhance the detection of
kickbacks in a capitation system.

When a kickback is from one provider to another, as it is in a fee for service system, the
kickback takes place between two, or at most a few, close knit professionals. Ina capitation system,
akickback must flow from a provider (or a group of providers, probably represented in the kickback
endeavor by one or a few persons) to thousands of individual consumers if individuals make their
own enrollment decision. Payments to so many people are logistically difficult and virtually
impossible to conceal. If the enrollment decision is made by a representative of individual
consumers, then the kickback becomes somewhat easier to manage since the provider (or provider
representative) need pay off only the representative of individual consumers. Nevertheless, even
kickbacks to a consumer representative will be more difficult to conceal than are kickbacks in a fee
for service system where the kickback can be hidden in legitimate payments already flowing between
the providers. In a fee for service system, providers paying and receiving kickbacks have, or can
arrange to have, legitimate business with each other. The physician who is paid a kickback by a
clinical laboratory needs to refer the lab work on her patients somewhere. If she refers it to the lab
paying her kickbacks, the kickbacks can be hidden in the financial transactions legitimately existing
between her and laboratory.®® By comparison, it would be extremely rare for a provider (or provider

"See, e.g., United States v. Lipkis, 770 F.2d 1447, 1449 (9th Cir. 1985) (involving laboratory
kickback in exchange for referrals).

®Case law favors the prosecution, holding that the payment is an illegal remuneration even
if it is in part reimt for legiti services rendered, "if one purpose behind the fee was to
improperly induce future services." United States v. Greber, 760 F.2d 68, 69 (3d Cir.) cert. denied,
474 U.S. 988 (1985). Nevertheless, the commingling of legitimate and illegitimate purposes for a
payment make it difficult to prosecute these cases. See generally Frankford, Creating and Dividing
the Fruits of Collective Economic Activity: Referrals Among Health Care Providers, 89 COLUM.
L. REv. 1861, 1911 (1989) (discussing viability of containing costs of Medicare and Medicaid
programs in which providers jointly care for patients); ¢f United States v. Bay State Ambulance &
Hosp. Rental Serv. Inc., 874 F.2d 20, 23-26 (1st Cir. 1989) (holding that defendant could be found
guilty of piracy to it Medi fraud if only payments were primarily made for improper
purpose); United States v. Kats, 871 F.2d 105, 108 (9th Cir. 1989) (holding as correct trial court's
admonition that jury could not convict unless it found payment wholly and not incidentally
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representative) and a consumers' representative in a capitation system to engage in independent,
legitimate business dealings where they could conceal kickbacks. It would be unheard of for a
provider (or provider repr ive) to have independent, legitimate business dealings, and thus a
legitimate payment in which to launder the kickback, with thousands of enrollees.

Although a capitation system would make kickbacks more difficult to carry out, the following
types of questions will need to be resolved before kickbacks are prohibited in a capitation system:
is offering a standard benefit package at a lower cost than competitors a kickback?; is rebating a
portion of a provider group's year end profits to enrolled members a kickback?; are "perks" that also
constitute good preventive care, like free flu shots, nutritional counseling or athletic facilities,
kickbacks? )

e. "Kiting" Patients. A recent case in California demonstrates this type of
fraud, which resembles check kiting in banks. A Medicaid patient would choose an HMO provider;
California began paying the HMO its fee for covering the patient but the HMO did not tell the
primary provider for 30 days that the patient was enrolied with the provider. If the patient needed
to see the primary care provider during those thirty days, there was a "mix up." If the patient or
provider was persistent, payment might be made after the fact; few were. If the patient did not need
to see the primary care provider in the thirty days, no one was wiser and the HMO skimmed the 30
day payment. To enhance the skim, the HMO reassigned patients every 60 or 90 days (always with
a 30 day "float"). One California Medicaid HMO had 24% of its patients unassigned at any one
time.*

f. Marketing Fraud. Because HMOs with healthy patients make more
money, some HMOs have resorted to aggressive, if not false, advertising to lure prize patients to
HMOs. For example, in June, 1995, seventeen HMO recruiters, as well as the social workers who
sold patient names and numbers to the recruiters, pled guilty to charges of fraud in recruiting
medicaid patients. The recruiters falsely told prospective enrollees that they would not have to
switch doctors.

In Tennessee the recruiting company hired by a Tenncare HMO (Tennessee’s Medicaid
program) excluded people with physicial problems and pregnant women when it went door-to-door
trying to enroll people in the HMO. This same recruiting company went to jails and homeless

shelters, enrolling individuals who were not eligible.

In another instance, New York recruiters th d Medicaid recipi with falsehoods if
they did not enroll in the HMO (Medicaid was “coming to an end;” they had to enroll immediately

attributable to delivery of goods or services).

*iComments of Carolyn McElroy, Director Medicaid Fraud Control Unit Maryland, 1997
ABA National Institute on Health Care Fraud, May 2, 1997.
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or risk losing their medicaid coverage).®

C. The heaith care fraud being itted is b ing more pl

Whatever the type of reimbursement system, fee for service or managed care, the health care
fraud being committed is becoming more complex: involving more defendants, spanning a wider
geographical area, and often involving seasoned criminal organizations.

Ten years ago [ conducted a survey of all federal and state prosecutions of health care health
care providers, as reflected in reported court opinions.*® Allowing for bias in this survey (cases
resulting in pleas of guilty and acquittals were not included), one observation was clear. Most of the
prosecutions were of one defendant, usually a single health care provider, for a fairly straightforward
and simple fraud. In this sample of prosecutions, twenty different types of providers were prosecuted
as defendants, but three types accounted for most (67 %) of the convictions: 47 % physicians; 10 %
pharmacists; and 10 % nursing homes or nursing home employees. Corporate defendants were
named in only 6 % of the prosecutions. Most of the frauds committed were by physicians writing
prescriptions for controlled substances that were not medically necessary, billing for services not
provided or misrepresenting what services were provided.*

Closer examination shows how simple these frauds were. Typical prosecutions of billing for
services not provided included a pharmacist convicted for billing for surgical equipment he never
supplied,” a physician who billed for performing direct laryngoscopies that were never performed.*
Similarly, misrepresentations of services provided were fairly simple. Typical prosecutions were
included: a podiatrist who represented to Medicare that he treated patients for complex and
compensable podiatric ailments when in fact he had merely trimmed toenails or performed other
noncompensable services ¥’ optometrists who sold noncompensable sunglasses to patients but
claimed they had supplied compensable cataract eye-gl * physicians who represented that they
provided compensable injections for joint pain but actually supplied noncompensable injections of

£2Gharon L. Davies & Timothy Stoltzfus Jost, Managed Care: Placebo or Wonder Drug for
Health Care Fraud and Abuse? 31 GEORGIA L.REV. 373 (1997).

®Fraud By Fright, supra note 15, 67 N.C.L.REV. at 855.

“Bucy, Fraud by Fright, supra, 67 N.C.L Rev. 855.

$5United States v. Hershenow 680 F.2d 847 (1st Cir. 1982).

%People v. American Medical Centers, 118 Mich. App. 135,324 N.W. 2d 782 (1982). etc.
YUnited States v. Rousseau, 534 F.2d 584, 585 (5th Cir. 1976).

#United States v. Gold, 743 f.2d 800, 808-09 (11th Cir. 1984)
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routine vitamins or medicines™ a shoe store proprietor who claimed he supplied compensable
orthopedic shoes "to be attached to a leg brace," but in fact supplied ordinary, noncompensable street
shoes.”

By contrast, today the prosecutions are more complex. The National Health Laboratories
(NHL) case is a good example. In 1992, NHL reached the largest settlement to date on Medicare
fraud charges. Operating in 41 states, NHL was one of the largest blood testing laboratories in the
U.S. It agreed to pay $100 million to settle allegations that it defrauded Medicare and Medicaid by
manipulating doctors into ordering medically unnecessary tests for high density lipoprotein (HDL)
cholesterol and ferritin (estimated iron storage) whenever doctors ordered a basic blood test series.
The corporation pled guilty to presenting false claims to the CHAMPUS program and paid a $1
million fine; the corporate President and CEO pled guilty to submitting false claims to CHAMPUS
and Medicaid.”' (As noted in section I(E) infra, by pleading guilty only to CHAMPUS fraud, NHL
avoided the exclusion remedy. This option is no longer available after HIPAA.)

The 1996 prosecution of ABC Home Health Services in Georgia also demonstrates the
massive scale on which health care fraud is taking place. At the time it was indicted, ABC was the
largest privately owned home heatth care provider in the United States, had 15,000 employees in 22
states and during the time period covered by the indictment, received $900,000,000 in Medicare
revenue. Convicted of various felonies for falsety billing Medicare $1.1 million, the corporation was
ordered to pay $9.9 million in restitution and fines; its owner, the owner’s wife and business partner,
and ABC’s transportation director were convicted. All received sentences of incarceration. The
owner, Jack Mills, received the stiffest sentence of 7% years in prison and a fine of $10 million. He
was also excluded from participating in Medicare and any State health care program for a minimum
of 15 years.”? Atissue in the ABC prosecution were some of the more complex cost reporting rules
applicable to Part A Medicare providers.”

By their nature, health care fraud cases are difficult to prosecute, more so than any other
white collar crime. As the frauds become more complex, more geographically spread out and as
more organizations are prosecuted, as opposed to simply individuals, these difficulties will increase.

®United States v. Mekjian, 505 F.2d 1320, 1322-23 (5th Cir. 1975); United states v. Russo,
480 F.2d 1228, 1233 (6th Cir. 1973).

*United States v. Yosevitch, No. 83-1896 (E.D. Pa. Apr.12, 1983), aff'd 745 F2d 49 (3d Cir.
1984).

11 BNA HEALTH LAW REPORTER 1416 (Dec. 31, 1992).

“DEPARTMENT OF HEALTH AND HUMAN SERVICES, OFFICE OF INSPECTOR GENERAL
SEMIANNUAL REPORT, APRIL 1, 1996 - SEPTEMBER 30, 1996.

**Comments of defense counsel for ABC and prosecutors, 1997 ABA Health Care Fraud.
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Most white collar crimes are difficult to investigate and prove.* White collar crime is rarely
self-evident. Victims of assaults know immediately when they have been assaulted but victims of
fraud may never know they have been defrauded.”® This failure to realize that one has been
defrauded is due, in part, to the fact that the perpetrator usually is in a position of trust to the victim.
Because of this relationship, a fraud victim has no reason to suspect criminal activity, even when
circumstances occur that would otherwise make a crime victim suspicious.

The patient-physician relationship epitomizes such trust® "Often in pain, fearful of death,
the sick have a special thirst for reassurance and vulnerability to belief." As one Blue Cross official
said, "Americans canonize doctors."” A recent Gallup poll reveals that Americans respect
physicians more than any other occupation.”® This deference, a twentieth century phenomenon, can
have a very real effect on any attempt to prove fraud. One sees it in the attitudes of jurors and courts.
For example, a New York appellate court reversed the conviction of a physician because it did not
believe a wealthy physician would defraud the government, saying

Perhaps thie most questionable [part of the Government's case] is the realism
of a theory that a doctor, specializing in obstetrics and gynecology who...had a
practice so extensive that he delivered more babies than any other doctor in the
hospital with which he was affiliated, who during the years in question...billed
Medicaid for over $100,000 a year...he would steal a few hundred dollars....*

The ambiguous nature of medicine perpetuates this deference. Unlike banking, securities,

“"White Collar Crime: Hearing before the Senate Comm. on the Judiciary, Part 1," 99th
Cong., 2d Sess. at 27 (1986) (Testimony of United States Deputy Attorney General D. Lowell
Jensen); Clinard & Yeager, Corporate Crime 95 (1980); Conklin, Illegal But Not Criminal 17-18
(1977); Finn & Hoffman, Prosecution of Economic Crime 4 (1976); Gardiner & Lyman, The Fraud
Control Game 87 (1984).

*Bequai, WHITE COLLAR CRIME: A 20TH CENTURY CRIsis 13 (1978); Sutherland, WHITE
CoLLAR CRIME: THE UNEXPURGATED VERSION 232 (1983); Edelhertz, The Nature, Impact and
Prosecution of White Collar Crime, CRIME AT THE Top 51 (1978).

%See, e.g., Mechanic, Some Dilemmas in Health Care Policy, 59 MILBANK MEMORIAL FUND
Q. 1,4 (1981) ("Feeling highly dependent on such relationships, the typical patient has a strong need
to see [his own physician] as an ally."); Marmor, Boyer & Greenberg, Medical Care &
Procompetitive Reform, 34 VanD. L. REv. 1003 (1981).

'Clark, The Question of Costs, MEDICAL CARE IN THE UNITED STATES 40 (Oatman ed.
1978).

**N.Y. Times, Aug. 22, 1976, at 32, col. 7.

“People v. Alizadeh, 87 A.D.2d 418, 428, 452 N.Y.S.2d 425, 431 (N.Y. App. Div. 1982).
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taxation, or, to some extent, labor relations, where legally appropriate behavior is carefully and
precisely delineated, appropriate behavior in the practice of medicine is unclear and subjective.'®
History has shown that a medical procedure seen today as fraudulent quackery may be recognized
as an important cure in the future.'”’

In some instances the prosecutor may find that this deference is a blessing in disguise. For
example, in State v. Carr'® the prosecutor was allowed to introduce "graphic evidence regarding the
defendant's sexual relationships with [some of his patients], the suicidal tendencies and deaths of
these women, and the explicit descriptions of [their] deteriorating physical condition."'® Although
not relevant to the offenses charged, the court held that this evidence was "particularly
important...because of the medical issues involved and the deference and respect which would
ordinarily be given to a physician's opinion."'™ Similarly, in United States v. Johnson,'” the
defendant, a physician, was charged with understating her income to the Internal Revenue Service
by $120,000 but claimed that her "inadvertent mistake” occurred because she was an "altruistic
healer of the sick, whose concerns lay elsewhere than attending to her financial interests and
resulting legal responsibilities."’® In response, the government was allowed to introduce a study of
the defendant's billings for Medicaid services which revealed that she billed four times as many
services per patient than did any other Virginia doctor.'””

In addition to the unsuspecting naivete of victims, the fact that the crime is usually hidden
in voluminous documentary materials also makes white collar crime difficult to investigate and
prove. It is often necessary to follow a lengthy paper trail simply to discover what occurred. This
paper trail is especially arduous in the health care field because of complex and rapidly changing
regulations. As one expert noted, "The billing process itself, and the paperwork necessary to monitor
numerous and complex third-party insurance contracts—with varying co-insurance, deductibles, and
maximum benefit schedules and with widely varying coverage and criteria for major medical

®Donabedian, The Quality of Medical Care, in MEDICINE IN A CHANGING SOCIETY 85-86
(1972); Friedman & Rakoff, Health, Health Costs and Public Policy, TOWARD ANATIONAL HEALTH
PoLicy, 3-4 (1977).

"\See, e.g., West v. United States, 68 F.2d 96, 98 (10th Cir. 1933).
19295 N.M. 755, 626 P.2d 292 cert. denied, 454 U.S. 853 (1981).
1514 at 772, 626 P.2d at 309.

1%1d. at 767, 626 P.2d at 304.

195634 F.2d 735 (4th Cir. 1980).

1%1d. at 736.

id. a1 736-37.
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payments—boggle[s] the mind.... [[]t assuredly confuses both patients and their doctors.”

While many white collar crimes involve complex statutes and regulations, the complexity
of regulations in the health care industry is exacerbated by several facts unique to this industry.
Health care regulations change more often than those in most fields.'®® In addition, a single provider
usually deals simultaneously with several third-party providers and is subject to the varied and often
inconsistent rules and regulations promulgated by each. Because of the third-party reimbursement
mechanism, all providers must utilize these voluminous, changing, inconsistent rules and regulations
to obtain reimbursement for performing even a minor procedure. To prove even the smallest fraud
involves tracking hundreds of such lation

The complexity of the regulations gives rise to a credible defense by otherwise intelligent,
informed professionals that they simply did not understand or were unaware of essential regulations
that govern their day-to-day transactions.

Another reason white collar crime is difficult to investigate and prove is that it is often
"hidden within an organization.” This is even more true recently as health care fraud schemes have
increased in "sophistication and complexity."'® In the 1980's, when authorities first began focusing
on health care fraud, most of the cases involved "individual providers filing false claims for
relatively low dollar amounts.”'"® In the past few years, however, the schemes have "changed
d ically” b "organized criminal enterprises have penetrated virtually every legitimate
segment of the health care industry.""'

The fact health care fraud is hidden within an organization makes it difficult to find out what
went on and particularly difficult to find evidence of a defendant's intent. In the health care field,
fraud occurs when false bills are submitted for reimbursement by the provider to the third-party
payer. This billing process usually involves a number of people apart from the provider, such as a
receptionist, billing clerk, nurse, or computer billing service. Once the claim reaches the provider
it is again processed by multiple individuals and computer services. To hold the provider

"*Because of the complexity of the Medicare and Medicaid programs and the attempt by all
insurers, public and private, to address the problem of rising costs, the regulations governing health
care have been changing rapidly. For example, between 1980 and 1987, Congress enacted more than
30 laws governing just the Medicare program. Roper, Balancing Efficiency and Quality--Toward
Market-Based Health Care, 3 NOTRE DAME J.L. ETHICS & PUB. PoL'y 169, 171 (1988).

'®"Health Care Fraud, Hearing before the Senate Select Comm. on Aging,” 104th Cong., Ist
Sess. (Mar. 21, 1995) (Prepared statement of Inspector General June Gibbs Brown, Dept. of
Health and Human Services).

nold

"id at (Prepared statement, FBI Director Louis J. Freeh).
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responsible for the false statements in the bills requires a step-by-step analysis of the billing process
and proof that the provider personally knew false information was included in the bills finally
submitted.

The reported cases indicate that a defense that places the blame on others in the organization
has little chance of success. The Eleventh Circuit's treatment in Unifted States v. Hilliard'? is a
typical judicial reaction to such a claim. The appellant, a nursing home administrator, argued that
her conviction for submitting false claims should be reversed because it was her codefendant who
actually submitted the false Medicare claims. The United States Court of Appeals for the Eleventh
Circuit summarily dismissed this argument and affirmed the conviction on the ground that there was
evidence sufficient for a reasonable juror to find appellant was aware of and participated in the
scheme to defraud Medicare.'"? Like the other difficulties in proving fraud by health care providers,
the impact of the organizational structure is felt in the decision not to prosecute certain cases.
Richard Kusserow, the a former federal law enforcement officer charged with prosecuting fraudulent
health care providers, stated that:

Particularly with the health-care practitioners, we find that the...standard defense they
come up with is...that they are healers and not businessmen [and] they will lay it off
on their clerical staffs and say that they were really too busy dealing the medical
problems to pay much attention to the business side.'**

A last factor complicating proof that a health care provider has committed fraud is unique
among white collar crimes. Often each criminal transaction by a health care provider involves a de
minimus amount of money.'** Felony prosecutions have been reported where the losses resulting

'12752 F.2d 578, 581 (11th Cir. 1985).

'Id. at 581; See also United States v. Blazewicz, 459 F.2d 442, 443 (6th Cir. 1972) (in
affirming the conviction of a physician for submitting false claims to Medicare, the court noted that
"[a]pparently the jury rejected the defense that [the physician] did not authorize the filing of the
claims...."); United States v. Witschner, 624 F.2d 840, 842 (8th Cir. 1980) (in affirming the
conviction of an attorney for submitting false insurance claims, court noted that attorney's defense
at trial, which was rejected by the jury, was that his clients' physician falsified the claims without the
attorney's knowledge).

"4 Program Fraud Civil Penalties Act of 1983: Hearings before the Senate Comm. on Gov't
Affairs,” 98th Cong., 1st Sess. 7 (1983) (Testimony of Hon. Richard P. Kusserow Inspector General,
Dept. of Health and Human Services).

15"Oversight of HHS Inspector General's Effort to Combat Fraud, Waste and Abuse:
Hearings before the Senate Comm. on Finance and Senate Select Comm. on Aging," 97th Cong., 1st
Sess. 117 (1981) (Statement of Donald P. Zerendow, Chief, Massachusetts Medicaid Fraud Control
Unit).
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from the fraud were as small as $882.21,"" $2,15.60,'"” and $809.00.""® The amount of money per
fraudulent transaction is small because the standard billing process in the health care industry
requires an itemization of each service or each component of a service. Such itemization is
perpetuated, in part, by the fee-for-service method of calculating reimbursement that necessitates
incremental billing. As a result of this billing practice, each false claim submitted by a provider may
involve only a few cents of fraud. The prosecutor must plead and prove many such fraudulent
transactions to reach a large aggregate loss.

Sometimes the smaller amounts reflect only the tip of the iceberg of the dollar loss actually
caused by a provider's fraud.'"* However evidence that the amount at issue is only the "tip of the
iceberg" may never get to the jury. When it does not, the de minimis character of the fraudulent
transaction adversely affects the prosecution of fraudulent providers for even when presented with
overwhelming evidence of intentional fraud, the de minimis amount of loss makes it difficult for a
jury to conviet.

To overcome the problem caused by the de minimis dollar loss in a single transaction,
investigations should expand to include hundreds of false claims submitted by a provider. In
addition to increasing the dollar amount of the fraud, expanding the case may also benefit the
prosecution by revealing a more extensive pattern of fraud by the provider. Expanding the case to
include additional de minimis transactions, however, is often as difficult as expanding the
investigation of other white collar crimes to include multi-million dollar transactions.

Although certain features of white collar crime by health care providers make these crimes
difficult to investigate, other features of health care provider fraud may assist the prosecutor in
proving such fraud. One feature is a type of evidence which is uniquely available in the health care
industry because of the presence and resources of the third-party payer. Known as a "peer group
analysis," this evidence results from comparing the billing history of the defendant provider to peer
providers.'” A large computerized data base with information on many providers is necessary for
a credible comparison, and third-party payers maintain such data bases. An aberrational service
history on the part of one provider, when compared to that of its peer providers, can help target

"%See United States v. Larm, 824 F.2d 780, 782 (9th Cir. 1987).

"United States v. Matanky, 482 F.2d 1319, 1324 (9th Cir.) cert. denied, 414 U.S. 1039
(1973).

"State v. Page, 32 N.C. App. 478, 480, 232 §.E.2d 460, 461 (1977).
"5 Matanky, 482 F.2d at 1324 n.3.

"®United States v. Alexander, 748 F.2d 185, 188 (4th Cir. 1984) cert. denied, 472 U.S. 1027
(1985).
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fraudulent providers for further investigation. Suchacomparison also can be potent trial evidence.''
United States v. Russo'” demonstrates use of peer group comparisons at trial. Two
osteopathic physicians were charged with misrepresenting the type of service they allegedly provided
to patients.'” The government introduced a peer group comparison conducted by Blue Cross/Blue
Shield through its data base. The comparison demonstrated that of the claims for the five procedures
at issue filed by 10,000 physicians in the same geographical area, the two defendants submitted
twenty-eight percent of the total claims."?* The court found this evidence relevant to the charges that
the defendants misrepresented the services for which they claimed reimbursement.'”

A second feature unique to fraud by health care providers that may make these prosecutions,
if not less complex, at least more likely to succeed is the presence of patients as victims of the fraud.
The victim of many white collar crimes—often a corporation, conglomerate, governmental entity,
or business person—is often perceived by the public or a jury as just as greedy and ruthless as the
defendant. In short, the victim of many white collar crimes does not engender much sympathy. By
compatison, all too often the victim of the fraudulent health care provider is not only the third-party
payer that lost money, but also the patient who, by definition, is ill, perhaps old, and who received
inadeq incomp or y medical services. By incorporating the patient as a victim
into the theory of the case, it is possible to overcome many of the problems otherwise presented in
prosecutions of health care providers while also demonstrating a more accurate portrayal of the harm
caused by the provider's fraud.

D. The Notion of Health Care Fraud is Evolving.

Nothing demonstrates this better than the anti-kickback and Stark statutes. Both of these
statutes address referral practices by. health care providers. Over the past twenty years considerable
attention has been devoted this issue, primarily at payments by providers to other providers and at
"self-referrals,” wherein a provider refers patients to entities with which the referring provider has
a financial relationship.

In other occupations, referral fees are a customary and expected way of doing business.

2l1d at 188-89. But see People v. Louie, 158 Cal. App. 3d Supp. 28, 45, 205 Cal. Rptr. 247,
260-61 (Cal. App. Dep't Super. Ct. 1984) (conviction reversed; court found peer comparison
evidence insufficient to convict physician).

122480 F.2d 1228 (6th Cir. 1973).
BId at 1232
"M1d. at 1234-36.

B1d. at 1243.
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Vertical integration, whereby one business owns those which supply it with products, also is an
accepted business structure, usually viewed as desirable. Likewise, there may be legitimate reasons
a provider might own another provider. For example, a group of physicians may see a need for an
imaging center in their community - or see the current imaging center run incompetently and know
they can do better. In these instances, it could be an act of community service for physicians to build
or buy an imaging center. Or, perhaps a physician wants to ensure that the laboratory work on her
patients is done competently and quickly. So, she allows a laboratory whose work she respects to
build a laboratory and place an employee on site at her office. The laboratory pays the physician
rent. -

Or, the above examples, may not be legitimate or undertaken in good faith. The physicians
owning the imaging center may consciously, or unconsciously, increase their referrals to meet, or
surpass, budget. The laboratory may pay the physician too much for rent—a sizable thank you for
the referrals. It is this prospect—affecting medical judgment, at which the anti-kickback and stark
laws are aimed. Unlike the automobile company that acquires its supplies but is subject to the
buying ability and desire of the public, physicians control the volume of "supplies.” This ability to
adjust volume to profit rather than to medical necessity is the reason for the anti-kickback and Stark
laws.

The point is that legitimate or not, the above examples could violate the antikickback or Stark
statutes. Congress and HHS, through its regulations, have attempted to atrick a balance in regulation
by enacting a ban on remunerations for referrals while permitting remunerations if they fit within
specific, enumerated safe harbors. Violations of the anti-kickback statute can be a criminal offense,
grounds for an action under the False Claims Act, and the basis for civil monetary penalties and
grounds for exclusion.'” Stark I and II'”’ prohibit physicians from referring Medicare and Medicaid
patients to eleven types of providers (clinical laboratories, physical therapy services, occupational
therapy services, radiology or other diagnostic services, etc.) Violation of Stark is not a crime but
is grounds for civil monetary penalties and exclusion.

It is not clear that the current balance is optimal. Over regulation, especially when it carries
the potential for criminal liability, chills creative efforts to restructure a profession—efforts which
are needed in a profession in flux. It also forces providers to incur substantial legal costs in seeking
legal advice on how to devise the simplest business arrangements. Expanding criminal liability into
a heavily regulated area is especially ominous where corporations exist. Given the broad principles
of corporate criminal liability in American law, corporations become strictly liable for criminal acts

12642 U.S.C. § 1320a-7(b)(7), 42 C.F.R. § 1001.952(a).

2Ethics in Patient Referrals Act, Omnibus Budget Reconciliation Act of 1989, Pub. L. No.
101-239, § 6204, 103 Stat. 2137, 2236 (codified at 42 U.S.C. § 1395qan).
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committed by their agents, even if the agents act in disregard of explicit instructions.'”® This is bad
for business and bad for the criminal justice system. Overcriminalization cheapens the criminal law
and erodes its ability to serve as one of the more powerful tools of control society has.

A recent flurry of case law regarding the anti-kickback statute demonstrates the problem in
regulating referral behavior in health care. In 1995, the United States Court of Appeals for the Ninth
Circuitin Hanlester Networkv. Shalala,' reversed the permissive exclusion of health care providers
on the ground that the government had not proven all elements of the anti-kickback offense. This
case is one of the first to address the intent element of the anti-kickback statute subsequent to recent
Supreme Court decisions discussing intent in white collar crimes. The Ninth Circuit ruled that to
prevail on an anti-kickback claim the government must prove the highest level of intent: that the
defendants acted "willfully,” with "specific intent to do something which the law forbids."'*" In
1996, the United States Court of Appeals for the Eighth Circuit rejected the Ninth Circuit's approach
but adopted a standard tougher than that urged by the government (ignorance of the law is no excuse)
and held that a "middle ground" was appropriate. The court held that the government must prove
that the defendants violated the anti-kickback statute "unjustifiably and wrongfully" ... knowing that
the "conduct was unauthorized.""*' Lower courts have rejected the Ninth Circuit's approach without
clearly stating an alternative.'”

This see-sawing by the courts on a key element of the anti-kickback statute is not the usual
split among the circuits on a principle of law. It is symptomatic of difficulties encountered when the
law, especially a criminal law, is stretched too far.

E. A joint criminal/civil approach is used increasingly to tackle health care fraud.

Significant legislation in the 1980s has changed the way health care fraud is prosecuted, and
could well serve as a model for pursuing all white collar crime. This legislation has made civil and
administrative avenues for pursuing the fraudulent health care provider more viable. The result is
acomprehensive arsenal of criminal, civil and administrative sanctions and investigative tools from
which law enforcement can choose, depending on the circumstances of the case. Law enforcement

Y. S. Khanna, Corporate Criminal Liability: What Purpose Does It Serve, 109
HARV.L.REV. 1477 (1996); Pamela H. Bucy, Corporate Ethos: A Standard for Imposing Corporate
Criminal Liability, 75 MinN.L.REV. 1095 (1991).

1951 F.3d 1390, 1400 (9th Cir.1995).
'%Hamlester Network v. Shalala, 51 F.3d 1390, 1400 (9th Cir. 1995).
BUnited States v. Jain, 93 F.3d 436 (8th Cir. 1996).

1328ee, e.g., United States v. Neufeld (D.C.S.0hio) CR 2-94-144; (Nov. 27, 1995); United
States v. Metzinger, No. 94-7520 (June 12, 1995).
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can investigate a situation, determine which level of sanctions, if any, fit the conduct and the intent
and seek whichever seems appropriate. Given the difficulty of determining criminal intent in almost
any health care fraud situation, this flexibility is perfectly suited to white collar crime in general, but
especially health care fraud. Health care providers often claim, however, that this flexibility
becomes abusive and allows law enforcement to extort unwarranted settlements.

1. Recent Legislative Initiatives which blend criminal, civil and administrative
law.

Legislation in three areas has made civil and administrative sanctions formidible: civil
monetary penalties, civil damages, and exclusion.

First instituted in 1981, the Secretary of HHS was given authority to impose civil monetary
penalties upon providers for actions that jeopardize the Medicare and Medicaid programs but are not
serious enough to warrant a civil suit under the False Claims Act or criminal prosecution. In 1996,
the Health Insurance Portability and Accountability Act (HIPAA) substantially increased this
authority, adding additional grounds for imposition of civil monetary penalties and increasing the
amount of the penalty to $10,000 for most violations.

In 1986, the Faise Claims Act'* was amended to make its qui tam provisions more appealing.
Initially passed in 1863, the False Claims Act (FCA) was used little prior to 1986 primarily because
the intent element was interpreted strictly and the qui tam provisions were unappealing or
unavailable. In 1986, however, Congress invigorated the FCA as a major fraud-fighting tool. High
profile frauds had convinced many that new and innovative tools were needed to combat fraud. As
Senator Cohen explained:

Fraud in federal programs is pervasive, affecting benefit and
assistance programs, as well as programs for mortgage insurance,
crop subsidies, disaster relief and the like. Procurement fraud, in
particular, has seemingly flourished in the past few years with the
plethora of reports on mischarging, cross-charging and egregious
overcharging. ... The consequence ... is that the federal government
loses 'tens, if not hundreds, of millions of dollars’ to fraud each year.
Beyond the actual monetary loss, fraud in federal programs also
erodes public confidence in the administration of these programs by
allowing ineligible persons to benefit from them."'**

13331 U.S.C. § 3129 et seq.

*False Claims Act Amendments: Hearings before the Subcomm. on Administrative Law &
Gov't Relations, House Comm. on Judiciary, 99th Cong., 2d Sess. 296-98. (Statement of Senator
William S. Cohen)
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Congress responded by substantially amending and strengthening the FCA. These
amendments (1) provided more effective investigative tools to detect civil fraud, (2) defined the
mens rea requirement to make clear that specific intent was not required proof, (3) established
"preponderance of the evidence” as the applicable burden of proof (4) increased the penalties and
damages, (5) broadened the venue and jurisdiction provisions so as to cover multi-defendant and
multi-district frauds, and (6) broadened the definition of "claim." The 1986 amendments also made
it more attractive and feasible to serve as a qui tam plaintiff by (1) making it easier to qualify asa
qui tam plaintiff, (2) enlarging the role of the qui tam plaintiff even if the government was also a
plaintiff, (3) guaranteeing minimum recoveries to successful qui tam plaintiffs, (4) providing
whistleblower protection to any employee (whether a qui tam plaintiff or not) who "assisted in the
FCA case."'"™ In combination, these changes invigorated the FCA, converting it into a formidable
weapon against fraud upon the government. Between 1986, after the FCA was amended, and 1996,
total fraud recoveries by the federal government exceeded $3 billion. Of this amount $1.13 billion
has been recovered as a result of FCA actions filed by private persons.”®

In 1987, passage of the Medicare and Medicaid Patient and Program Protection Act
(MMPPPA) substantially expanded the authority of the Secretary of the Department of Health and
Human Services to exclude from participating in Medicare and Medicaid providers who had
committed certain acts, including fraud upon these programs. Although exclusion authority had
existed since 1965, the MMPPPA strengthened this remedy considerably by requiring mandatory
exclusion for certain acts and increasing the grounds for permissive exclusion. Passed in 1996, the
Health Insurance Portability and Accountability Act of 1996 (HIPAA) made exclusion even tougher,
adding grounds for mandatory exclusion and setting minimum periods of exclusion for many of the
permissive exclusions.

Although nothing compares to loss of liberty, these administrative and civil sanctions: civil
monetary penalties, civil suits under the False Claims Act and exclusion, can wreck almost as much
havoc on a health care provider as criminal prosecution.

2. Investigative Tools.

The investigative tools available to law enforcement through recent legislation
enhance this flexibility. The Inspector General Act and HIPAA both expand the options available
to investigate health care fraud.

The grand jury subpoena is the classic investigative tool used in criminal investigations:
With a grand jury subpoena, there is no need to demonstrate probable cause, or any basis at all for

3PaMELA H. Bucy, HEALTH CARE FRAUD: CRIMINAL, CIVIL AND ADMINISTRATIVE LAW,
§ 4.01 (1996).

6TAXPAYERS AGAINST FRAUD, THE 1986 FALSE CLAIMS ACT AMENDMENTS, 1986-1996,
19 (1996).
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seeking the information set forth in the subpoena.'’ Moreover, when the witness appears in the
grand jury, her counsel can not be present. In these respects grand jury subpoenas are a favored
investigative tactic of prosecutors. However, grand jury subpoenas have a major drawback for law
enforcement. The information obtained through them can be disclosed only to attorneys and agents
working on the criminal case. Thus, it is not possible to utilize civil government attorneys or agents
to analyze the data, nor is it possible to turn the grand jury material over to administrative agencies
or private insurers for analysis."**

Search warrants are another favored investigative tool of law enforcement for criminal
matters. With search warrants, there is more flexibility than with grand jury subpoenas, in terms of
who may have access to such material, but search warrants require a court's prior approval upon a
showing of probable cause that the items sought are evidence of a crime and are likely to be where
the agents are seeking to search. Search warrants also require a return of the inventory to the court
of items found and seized.'”

Lastly, wire taps, also used in some criminal investigations, often yielding evidence which
can be obtained no other way. However, wire taps require a court order, upon substantial proof of
probable cause and need, and have strict reporting and disclosure requirements.'*

Thus, while powerful tools for the government in criminal investigations, all of these
investigative techniques have limitations. For this reason, two investigative tools available in
administrative and civil cases have been used with increasing frequency by the government in
investigating health care fraud. The False Claims Act includes a provision for use of a civil
investigative demand (CID) as does RICO."! The Health Insurance Portability and Accountability
Act of 1996 (HIPAA) gave CID authority to the Attorney General for health care fraud cases in
general."? The CID authority in these statutes permits the Attorney General to seek, by subpoena,
records which may be relevant to an authorized law enforcement inquiry. The CID authority varies
slightly in these three statutes. RICO and HIPAA give the Attorney General authority to seek
documentary materials only (and oral testimony only of a custodian of the records as needed to

“"United States v. R. Enterprises, Inc., 498 U.S. 292 (1991).

"**See generally SARA BEALE AND WILLIAM BRYSON, GRAND JURY LAW AND PRACTICE §§
7:01-7:31 (1994); United States v. Sells Engineering, Inc., 463 U.S. 418 (1983); FRCrP6(c);
PAMELA H. Bucy, HEALTH CARE FRAUD: CRIMINAL, CIVIL AND ADMINISTRATIVE LAW § 6.03
(1996).

'*Bucy, HEALTH CARE FRAUD, supra note 150 at § 6.06.
018 US.C. § 2510 et seq.

M8 U.S.C. § 1968.

“2pub. L. 104-191, 248, creating 18 U.S.C. § 3486.
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henticate them) wh the False Claims Act gives the Attorney General the authority to seek
records, answers to interrogatories and oral testimony.'*®

In addition to the CID, the Secretary of HHS may serve administrative subpoenas known as
Inspector General (IG) subpoenas. The Inspector General (IG) of HHS has the power "to require by
subpoena attendance and testimony of witnesses and production of any other evidence at an
investigational inquiry."'* IG subpoenas may be employed to investigate fraud in Medicare,
Medicaid and other state health care programs.

Because the IG has authority to investigate civil and criminal violations of the law, and
because there is no requirement of secrecy for material collected by the IG, information obtained
with IB subpoenas may be used in administrative, civil or criminal proceedings.'** This flexibility
is the major advantage for a federal investigators and prosecutors in using IG subpoenas rather than
grand jury subpoenas.

Although the scope of an IG subpoena is similar to a grand jury subpoena in that neither
requires proof of relevancy or probable cause for issuance,'* the investigational inquiry pursuant to
an IG subpoena is substantially different than that required by a grand jury subpoena. As noted
supra, defense attorneys are not permitted to appear with their clients in grand jury proceedings. If
a grand jury witness wishes to consult with his or her attorney, the witness must leave the grand jury
proceedings to do so."” At an investigational inquiry pursuant to an 1G subpoena, however, the
witness may be accompanied and advised by counsel. Counsel may object to questions on the record
although all questions must be answered, unless the objection is on the ground of privilege. A
witness is also given the opportunity to "clarify his other answers on the record following the
questions by the [IG]."'** The witness is entitled to review the transcript of the proceeding and

31 U.S.C. §3733.

%42 C.F.R. § 1006.1(a). AnIG subpoena should state the name of individual entity to whom
itis addressed; the statutory authority for the subpoena; the date, time and place of the investigational
inquiry; and a "reasonably specific description” of documents or items required to be produced. If
the IG subpoena is addressed to an entity, it should "describe with reasonable particularity the subject
matter on which testimony is required" so that the entity can name an individual(s) to testify who are
familiar with the area at issue. 42 C.F.R. § 1006.2.

"SUnited States v. Medic House, Inc. 736 F.Supp. 1531, 1537 (W.D.MO.1989).

“United States v. Morton Salt Co. 338 U.S. 632, 652, 70 S.Ct. 357, 368, 94 L.Ed. 401,416
(195).

“Bucy, HEALTH CARE FRAUD, supra at § 6.03.
842 CF.R. § 1006.4.
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submit written proposed corrections to the transcript.'*

If a witness refuses to appear at the IG investigational hearing, participate as required in the
hearing, or produce requested records, the IG may file a petition for enforcement of the subpoena
with a federal district court."”® The court is required to enforce the subpoena if it si within the
authority of the agency, the demand is sufficiently definite, the information sought is "reasonably
relevant”" to the agency's inquiry, and the information is not already in the government's
possession.'*!

Focusing on the authority given to the IG by Congress, courts have held that the 1G has
"broad latitude" in deciding which materials are relevant.'” According to the Supreme Court, the
scope of the inquiry by an administrative agency is "analogous to the Grand Jury, which does not
depend on a case or controversy for power to get evidence but can investigate merely on suspicion
that the law is being violated, or even just because it wants assurance that it is not."'** Once the IG
establishes a prima facie case for enforcement, the burden shifts to the part opposing the subpoena
to show that enforcement would be an abuse of the court's process.'**

Unlike the grand jury subpoena, search warrant and wire tape, CIDs and IG subpoenas allow
sharing of information among administrative government agents, private insurance fraud
investigators and law enforcement agencies. Together, these groups can investigate a case and
decide after the investigation is complete which, if any, of the many avenues should be pursued:

%42 C.F.R. § 1006.4.

1528 U.S.C. § 1345; U.S.C. Appendix § 6(a)(4).
See, e.g.:
Third Circuit: United States v. Westinghouse Electric Corp., 615 F.Supp. 1163, 1163
(W.D.Pa.1985), aff'd 788 F.2d 164 (3d Cir.1986).
Eighth Circuit: United States v. Medic House, Inc., 736 F.Supp. 1531, 1533
(W.D.Mo.1989).

"*'United States v. Medic House, Inc., 736 F.Supp. 1531 (W.D.Mo.1989) citing United States
v. Morton Salt Co., 338 U.S. 632, 652, 70 S.Ct. 357, 368, 94 L.Ed. 401, (1950) and 416 United
States v. Powell, 379 U.S. 48, 58, 85 S.Ct. 248, 255, 13 L.Ed.2d 112 (1964).

"Third Circuit: United States v. Westinghouse Electric Corp., 615 F.Supp. 1163, 1181
(W.D.Pa.1985) aff'd 788 F.2d 164 (3d Cir.1986) citing United States v. Arthur Young & Co., 465
U.S. 80-85, 104 S.Ct. 1495, 1502, 79 L.Ed.2d 826 (1984).

1'United States v. Morton Salt Co., 338 U.S. 632, 642-43, 70 S.Ct. 357, 363-64, 94 L.Ed.
401 (1950).

'United States v. Balanced Financial M: 1t, Inc., 769 F.2d 1440, 1444-45 (10th
Cir.1985).
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criminal prosecution, civil suit for damages, civil monetary penalties or exclusion. Interestingly,
some of the changes made by HIPAA will take away some of this flexibility. For example, HIPAA
expanded the exclusion authority to fraud in CHAMPUS. It also established a minimum period of
exclusion for a number of the permissive exclusions. These changes would make the settlement in
the National Health Laboratories (NHL) case for example, unworkable since NHL plead guilty to
a CHAMPUS offense, not a "program” (Medicare/Medicaid) offense, thereby avoiding exclusion.

The hybrid criminal/civil approach now possible to pursue health care fraud is commendable.
It gives law enforcement needed flexibility to involve experts throughout its investigation who
otherwise would not have access to information gathered in the investigation. It also allows law
enforcement to better tailor the sanction to the deed done. In short, this array of sanctions
appropriately recognizes the gray arca of health care fraud for this fraud does not quite fit either
criminal or civil law.

However, the flexibility can lead to abuse. The national initiatives recently or currently
employed have drawn this criticism. Teaching hospitals complain that they have no choice but to
settle as part of the PATH initiative for fighting the charges is suicidal. In response to the “Ohio
Hospital Project,” which is investigating 185 acute care hospitals in Ohio for alleged unbundling of
laboratory tests, the Ohio Hospital Association and the American Hospital Association have sued
HHS. On October 7, 1996 these groups filed suit against HHS “to stop HHS from retroactively
applying billing policies that were not properly established or communicated; and [to] prohibit the
govemnment from using the False Claims Act for what the government used to consider to be billing
mo's.”lSS

In Part II of these comments, I suggest ways to maintain this flexibility while curbing the
potential for abuse.

F. Cooperation with private parties.

There are three major ways that law enforcement is working with private parties to combat
health care fraud. The first is through the “private attorney general” statutes: the qui tam provisions
of the False Claims Act and civil RICO. Both of these causes of action encourage private parties to
detect and prove fraud by rewarding the victorious party with large statutorily set damages. Asnoted
in I(E) supra, the False Claims Act has been particularly successful in this respect, especially since
the 1986 amendments.

The second way law enforcement has been working with private parties is by cooperating
with private insurers who are also victims of health care fraud. Private insurers pay about 35 % of
the roughly $1 trillion spend on health care each year in the United States (patient out of pocket

'35 BNA, Health Law Reporter 1479 (Oct. 10,1996).
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payments for co-payments and deductibles account for about 20%)."* HIPAA formalized this
cooperative relationship between law enforcement and private insurers by requiring closer
cooperation and sharing of data.

Both of the above methods of enlisting private resources to combat health care fraud are
laudable and should be continued, with some modifications {discussed in Part IT).

The third way in which private insurers have been involved in the battle against health care
fraud has not worked well and should be changed. When Medicare and Medicaid were created in
1965, the federal and state governments began contracting with private insurers {termed “carriers”
and “intermediaries™ to process claims submitted by providers and patients. Carriers and
intermediaries have been given the "front line” duty of deterring and detecting health care fraud upon
these programs. By contract, these organizations are to devise methods of detecting fraud. They
even have the power to suspend payments to providers upon reason to believe that the provider is
engaged in health care fraud.

For two reasons, however, this system of delegating to carriers/intermediaries the duty of
monitoring fraud does not work and is largely to blame for much of fraud in Medicare and Medicaid.
The first reason is that detection of fraud is inconsistent with the major contractual duty required of
carriers and intermediaries. These insurers are to process claims, quickly and efficiently. Slowing
down the processing of claims to investigate fraud is not efficient and causes complaints by
providers and complaints by providers jeopardizes the contract of the carrier/intermediary. As noted
expert Malcolm Sparrow has explained, “the fiscal-intermediary system focuses mainly on making
sure that claims are submitted in a standard fashion, rather thanchecking whether Medicare is paying
for appropriate care.”'"’

The second reason that carriers/intermediarics are not viable monitors of fraud is that there
is an inherent conflict in interest in expecting them to do so. If the carrier/intermediary's fraud
detection unit does its job and finds fraud, especially large scale fraud, it makes the
carrier/intermediary look incompetent, at best. The carrier/intermediary has, in this situation, paid
a lot of claims which it should not have paid which jeopardizes the carrier/intermediary’s contract
with Health Care Financing Administration at its next renewal - if not before.

Recent cases d what happens when carriers/intermediaries or their employees
sense that their failure, or success, in detecting fraud jeopardizes their contract with Medicare or
Medicaid. In May, 1996, Blue Shield of California agreed to pay a $1.5 million fine and plead guilty
to three felonies arising from a conspiracy among its” employees to hide the fact that it had processed

35Comments of William J. Mahen, Executive Director of National Health Care Anti-Fraud
Association, 5 BNA Health Law Reporter 948 (June 20, 1996).

1978 pasrow’s views described in George Anders, Estimate of Improper Medicare Costs Soars,
THE WALL 8T.J. A2 (June 11, 1997).
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fraudulent claims. In this case:

...Blue Shield employees in six units of the Medicare Division, including some
supetvnsms, conoealed evidence of claims processing errors by altering or discarding
containing errors with corrected and backdated documents,
and stmctunng supposedly random samples of files to be shown to federal examiners to
exclude files with errors.

Employees in Blue Shield's quality assurance unit in the Medicare division also
ded claims prc ing errors in weekly reports it was required to file with the federal
Health Care Financing Admmlstrauon according to federal prosecutors.

Blue Shicld held a Medicare carrier contract with HCFA - a cost reimbursement
contract under which Blue Shield was reimbursed more than $40 million a years since 1988.
Blue Shield processed an average of more than 20 million Medicare Part B claims a year.

According to the criminal information filed with the plea agreement in federal court,
the goal of the employees was to conceal poor performance from HCFA inspectors during
their cont perfc audits so that Blue Shield would retain its contract.'”®

Similarly, Blue Cross Blue Shicld of Florida tried to hide its deficiency in detecting fraud by
its providers. In 1994, it agreed to pay $10 million to settle allegations that it mishandled the Part
B Medicare claims it was paid to administer. According to the complaint, "BC-BS of Florida knew,
but failed to disclose...that GTE [its' data analysis system] lacked the computer capacity to meet the
requirements for the contract [to administer Part B Medicare claims.]'*

G. Growth of a New Profession: The Health Care Fraud Expert.

'!hrecrecmtevents passage of the federal sentencing guidelines, passage of HIPAA, and the
] emphasis by law enfc and private insurers on health care fraud have givenriseto the
need for a new professional, one who can merge health care, Jaw and accounting.

No organization likes to be convicted of a crime but if it is, the organization can minimize
its penalty considerably if it has an effective corporate compliance plan in place. The organizational
sentencing guidelines reflect the view that any fine ordered will be based upon the seriousness of the

1545 BNA Health Law Reporter 665 (May 2, 1996).
%3 BNA Health Care Reporter 1245 (Sept. 1, 1994).
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offense and the culpability of the organization. The seriousness of the offense generally will be
reflected by the highest of the pecuniary gain, the pecuniary loss, or the amount in a guideline
offense level fine table. Culpability generally will be determined by the steps taken by the
organization prior to the offense to prevent and detect criminal conduct, the level and extent of
involvement in or tolerance of the offense by certain personnel, and the organization's actions after
an offense has been committed. In this sense, the Sentencing Guidelines encourage "good corporate
citizenship.” Upon a showing that an organization engaged in certain acts of good corporate
citizenship, the organization can reduce by 400% its’ base fine, which could reach $72.5 million per
count,'®®

The key proof of good corporate citizenship is an effective corporate compliance plan. Such
a plan should include a system for educating employees about the law, monitoring employees'
compliance with the law and establishing realistic avenues for reporting potential problems. Legal
and accounting experts in bealth care fraud are being retained by more health care organizations to
establish and monitor these corporate compliance programs.

If the organization - through its corporate compliance program or otherwise - discovers
wrongdoing, it can help or hurt itself considerably by how it handles the revelation. There are
substantial advantages to conducting an effective internal investigation such as, fulfilling the Board
of Directors” fiduciary duty to investigate allegations of fraud and corruption;' discovering, before
the government or a potential whistleblower makes the discovery of wrongdoing; remedying the
problem so that any fraud ceases and does not recur; discouraging possible prosecution; and,
minimizing punishment if there is a conviction.'® There are also hazards: inadvertent waiver of
applicable privileges: attomey client, physician patient, work product, fifth amendment; possible
obstruction of justice by aggressive pretrial tactics; inexperience in dealing with search warrants;
inexperience in negotiating potential charges.'"® Again, health care providers are turning to the new
cadre of fraud specialists to conduct these internal investigations so as to avoid these pitfalls.

Lastly, HIPAA encourages the development of entities specializing in detecting and
preventing health care fraud. Section 202 authorizes the Secretary of HHS to enter into contracts
with entities which will "[rleview ...activities of providers of services or other individuals and
entities furnishing items and services for which payment may be made under this title (including

'“Rakoff & Blumkin, "Determining the Fine in Organizational Sentencing,” Corporate
ing Guidelines (Law J | Seminars-Press 1993).

<]

-4

''Block, Barton & Radin, The Business Judgment Rule: fiduciary Duties of Corporate
Directors 127 (3rd ed. 1989).

2Webb, Tarun & Molo, Corporate Internal Investigations (LISP 1994).

'1d.; PAMELA H, Bucy, HEALTH CARE FRAUD; CRIMINAL, CIVIL AND ADMINISTRATIVE
ACTIONS § 8.06-8.07 {1596)..

k1]
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skilled nursing facilities and home health agencies), including medical and utilization review and
fraud review..."

IL. SUGGESTIONS FOR DETERRING, DETECTING AND INVESTIGATING HEALTH
CARE FRAUD.

A. Systemic Changes
1. Credential and Entry Requirements for all Health Care Providers.

No insurer: Medicare, Medicaid, or private insurers, should contract with a provider
to reimburse for services rendered unless the provider is licensed by a reliable organization.
Currently, few states require licensing for providers such as home heaith care agencies, durable
medical equipment companies or a number of free standing providers. This licensing should be
contingent upon appropriate professional credentials and proof of financial stability. The most
signficant step HCFA could take in preventing fraud in the Medicare program is to require
satisfaction of meaningful licensing criteria for any provider seeking to participate in the Medicare
program.

2, Training of Pr tors and Investigative Agents,

Almost every U. S. Attorney's office now has at least one health care fraud specialist.
Forty-seven states have units within the state's Attorney General's office devoted to detecting and
investigating health care fraud. The FBI and HHS are increasing the number of agents and auditors
devoted to health care fraud. Care should be taken to train these specialists to ensure that public
resources are used wisely and appropriate cases are pursued. My experience as a prosecutor and
since entering academia has confirmed that health care fraud is unlike any other white collar crime
primarily because it is far more difficult to determine, until well into the investigation, whether there
is fraud, or a misund ding b of complex or poorly worded regulations.

5

The case of Naveed A. Siddigi exemplifies the difficulty these cases can pose and their
consequences for the provider, the provider's patients, and the public.'™ Dr. Siddigi is an oncologist
who practices medicine in New York. He is board certified in oncology, hematology and internal
medicine.' In 1989, HHS began an investigation of Dr. Siddigi for what would appear, at first
glance, to be blatant fraud. Dr. Siddigi billed Medicare for "supervising the administration of
chemotherapy” for two of his patients when he was out of the country. In 1990, Dr. Siddigi was
indicted on 77 counts of fraud relating to his Medicare billing practices in 1988 and 1989. 1n 1991,

*United States v. Siddiqi, 98 F.3d 1427 (2d Cir. 1996)The author of this written statement
served as a consultant to Ross, Dixon and Masback which rep d Dr. Siddiqi in a matter related
to his conviction.

1d. at 1428.
39
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he was acquitted on all but five counts - those pertaining to the supervision of chemotherapy to his
two patients when he was out of town.

Upon conviction, Dr. Siddiqi was given three years probation, a $2,000 fine, ordered to serve
1,000 hours of community service and ordered to pay $640.88 in restitution, the amount at issue in
the counts on which he was convicted. After conviction, Dr. Siddigi was called before the medical
licensure board of New York. He successfully defended his license, receiving a reprimand. Dr.
Siddiqi was, however, excluded from participating in Medicare and Medicaid, which closed his
practice. Prior to his indictment, Dr. Siddiqi's annual income from his practice was approximately
$825,000 per year. After his conviction and exclusion, he was able to practice at a Veteran's
Administration Hospital, at one-tenth of his former income. During its investigation of Dr. Siddiqi,
HHS had impounded $150,000 in payments due but not yet paid to Dr. Siddigi.

In 1996, the United States Court of Appeals for the Second Circuit granted Dr. Siddigi's
habeas corpus petition, vacating his conviction. Dr. Siddigi’s exclusion was due to expire a few
months later. The $150,000 of impounded payments was returned to Dr. Siddigi without interest.
Dr. Siddiqi is currently attempting to regain this interest, as well as the $640 he paid in restitution.
Dr. Siddigi was 54 years old upon his conviction; 59 years old when his conviction was vacated.

In vacating his sentence, the Second Circuit held that Dr. Siddigi's prosecution was a
"miscarriage of justice" caused by a misunderstanding of the billing regulations on the part of the
government. Characterizing the trial as an "ambush," the Second Circuit explained:

Here we face a situation in which subsequent events compellingly
demonstrate that a conviction had no legitimate factual or legal basis
and that, but for the conduct of the prosecution in adopting shifting
and at times misleading positions, no conviction would have been
obtained or successfully defended on appeal....We are firmly
convinced that Siddiqi's trial and post-trial proceedings did not meet
rudimentary demands of fair procedure and that the defects in his
conviction are so fundamental as to constitute a miscarriage of
justice.'s

The lengthy opinion discussed the trial and post trial proceedings in detail, outlining the
various theories which the prosecution gave throughout as to why Dr. Siddigi's conduct was a crime.
The crux of the case was whether Dr. Siddiqi performed the service described by the billing code,
“96500,” which he listed on Medicare claim forms. According to the Carrier Manual, this code
covered "chemotherapy injection ... administered by assistant under supervision of physician or by
physician."'*” The prosecutor, or case agent when testifying as a witness, variously explained that

'Id. at 1440.
'71d. at 1429.
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Dr. Siddiqi billed for services not provided since he did not "administer the chemotherapy™;'*® that

Dr. Siddiqi falsely claimed that he administered the chemotherapy;'® that Dr. Siddigi did not
“supervise” the administration of chemotherapy;'™ that Dr. Siddiqi falsely claimed to have
supervised the administration of the chemotherapy, since he failed to provide for another physician

to “cover” for him while he was out of town."”

In fact, there was evidence from eight different sources as to what was required for an
oncologist to bill for supervising chemotherapy under code 96500. These sources included

prong by a profe [ society, the American Society of Clinical Oncologists; Medicare
Bulletms published by HCFA and distributed to providers; internal memoranda within HCFA;
and regulations promulgated by HHS; legislative history; the Carrier Manual;

consultants in oncology. These sources indicated that the billing instructions were confusing; that
Dr. Siddigi's use of the 96500 code was the best code for the service he performed; and that it was
customary within the profession to use this code to bill for the service Dr. Siddigi performed.'”
‘There was evidence at trial that Dr. Siddiqi "supervised” the administration of the chemotherapy by
examining the patients and prescribing the dosage of chemotherapy they were to receive, and by
arranging for coverage by another physician and leaving instructions about the patients with the
covering physician while he was away.'™ The Second Circuit noted that in this case "billing under
that code [96500] is at worst an attempt to bill at the outer limits permitted, not fraud....It may well
be that arranging for coverage-- a practice among physici is billable under code
96500...."'™

The experience of Dr. Siddiqi is every health care provider's nightmare: ambiguous billing
regulations; a prosecutor and case agent who do not understand the case; conviction; exclusion;
ruination of a career; financial devastation. Although it is cc dable that Cong the states
and private insurers have recognized the seriousness of health care fraud and committed serious
resources to fighting this fraud, it wastes public resources, cheapens the American justice system and
devastates lives to rush into this area without skill and experience. As the Siddigi case shows,
serious consideration should be given to the training being provided to the new prosecutors and

*%1d. at 1428.
1/d. at 1429,
id at 1429.
id, at 1430.

'"Review by author of documents gathered in representation of Dr. Siddigi by Ross, Dixon
and Masback.

d at 1430-32.
. at 1439.
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agents being hired to pursue health care fraud.
3. Standardize billing instructions.

Health care providers are subject to multiple, diverse and often changing instructions
on how to bill. As noted in the discussion of United States v. Siddigi, in 1I(B), supra, for example,
there were eight sources of interpretation as 1o one billing code. Such confusion makes it difficult
for scrupulous providers to bill correctly, casts a net so wide that it snares honest providers, and
makes it difficult to prosecute the unscrupulous provider who can credibly claim mistake when in
fact she intended fraud. HCFA should standardize all billing codes for all Medicare and Medicaid
providers and ensure that carriers/intermediaries communicate more effectively with providers about
billing information.

B. Privatizing Detection and Proof of Fraud.

1. Scparating fraud detection duties from claims processing duties contracted
to carriers/intermediaries.

Leaving fraud detection to carriers/intermediaties is allowing the fox to guard the hen
house. As discussed in I(F), supra, carriers and intermediaries are inappropriate entities to monitor
the fraud, waste and abuse that is taking place in Medicare and Medicaid. Detecting fraud is
inconsistent with prompt processing of claims - the major contractual duty assumed by
carriers/intermediaries. In addition, the temptation and opportunity is present to conceal inadequate
efforts at detecting fraud, as well as the fraud itself. For the same reasons, outside contractors should
be given the duty of reviewing work of managed care organizations hired by Medicare,

2. Amend the False Claims Act to preclude government employees whose duty
it is to investigate fraud from qualifying as qui tam relators as to fraud uncovered as part of
their official duties.

The False Claims Act lists certain individuals who are ineligible to serve as qui tam
relators. Government employees are not included in this list. Primarily for this reason, the courts
addressing the issue of whether government employees qualify as qui tam relators have held that they
do.”” While some of these courts acknowledge the public policy difficulties created when

" First Circuit: United States ex rel. LeBlanc v. Raytheon, 913 F.2d 17, 20 (st Cir. 1990),
cert. denied 499 U.S. 921 (1991);
Fourth Circuit: Erickson v. Am. Inst. of Bio. Sciences, 716 F. Supp. 908, 912-18
(E.D.Va.1989);
Tenth Circuit: United States ex rel. Fine v. MK-Ferguson Co., 861 F. Supp. 1544, 1549
(D.N.M. 1994).
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government employees serve as qui tam realtors'™ other courts reason that allowing government

employees to serve as qui tam plaintiffs furthers one of the goals of the 1986 amendments reviving
the FCA: motivating individuals to serve "as a check that the Government does not neglect evidence,
cause unduly {sic] delay, or drop the false claims case without legitimate reason.'”

There are, however, significant public policy problems in allowing government employees
1o serve as qui tam relators: government investigations may be prematurely disclosed or otherwise
compromised; races to the courthouse may be encouraged as the government employee strives to
beat the Attorney General in filing the lawsuit; a government employee's duty, as an employee,
includes reporting fraud to the government, not profiting personaily from such fraud through private
litigation.'”™ There are also potentially serious ethical conflicts that may arise if government
employees are allowed to reap huge bounties simply by fulfilling their employment
responsibilities.'” Such bounties could have the unfortunate effect of encouraging government fraud
investigators not to report fraud they discover during the course of their employment so they can use
it themselves to file a qui tam lawsuit.'® Because of these problems, Congress should amend the
False Claims Act to exclude government employees from qualifying as qui tam relators as to fraud
uncovered as part of their official duties.™

2. Amend RICO to include the recent health care fraud offenses as "racketeering
activity.”

Although mail fraud and wire fraud are predicate acts under RICO and may well
cover all species of health care fraud, there may be some exceptions. In addition, by ensuring that
alt of the health care fraud offenses created by HIPAA are included in RICO as “racketeering
activity,” class actions alleging health care fraud will be able to proceed. Currently, civil RICO is

SWilliams, 931 F.2d at 1503.

"™{nited States v. CAC - Ramsay, Inc., 744 F. Supp. 1158, 1160 (S.D. Ga. 1990) (citing S.
Rep. 347 at 5290-91).

7 Although the Eleventh Circuit held that government employees were eligible to serve as
qui tam plaintiffs, the court noted public policy problems created by such a ruling. The Eleventh
Circuit stated that it based its ruling on the statutory language which it found permitted government
employees to serve as qui tam plaintiffs. The Eleventh Circuit opined that if the Congress wanted
to prohibit government employees from serving as qui tam plaintiffs, it should amend the statute.
Williams, 931 F.2d at 1502.

"*Fine, 821 F. Supp. at 1361.
"™ Fine, 821 F. Supp. at 1361. Id.

'"*iCompare, United States ex rel. Fine v. MK-Ferguson Co., 861 F. Supp. 1544, 1549
{D.N.M. 1994) (making this suggestion).
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one of the few avenues permitting such class actions.
C. Avoid Overcriminalization
1. Decriminalize the anti-kickback statute except with regard to physicians.

As discussed in I(D), stpra, the anti-kickback statute is a crime, punishable by five
years imprisonment, as well as a civil cause of action and grounds for administrative sanctions of
civil monetary penalties and exclusion. Violations of Stark I and I are not crimes. only grounds for
civil and administrative sanctions.

Also, as discussed in I(D), there are dangers to overcriminalizing behavior, especially
behavior acknowledged as legitimate, shrewd and practiced widely in other businesses. Only when
a physician is the payer or recipient of a kickback is there potential for the harm the anti-kickback
statute is aimed at—tainting the provider's independent medical judgment. In other instances, the
kickback affects, at most, "steerage": where the medical referral where go, not whether it will be
artificially ges d. For these reasons, criminal prosecutions under the anti-kickback statute should
be reserved for situations where medical judgment is jeopardized.

2. Require DOJ approval prior to opening an investigation on a publicly traded
company.

This suggestion would apply to any white collar investigation. As shown by the
impact on the price of Columbia’HCA stock, merely opening an investigation can d ically affect
a public company when the news of the investigation becomes public. While investigations of public
companies may well be warranted, standardizing the review prior to opening an investigation, much
as is done in RICO cases prior to indictment or with grand jury subpoenas to attorneys, would help
to prevent unnecessary disruptions to on going businesses.

3, Promulgate a Reasonable Standard for Corporate Criminal Liability in
American Law.

Lawmakers as well as the many health care providers which operate in corporate form
may find it surprising how easily corporations incur criminal liability in the United States. The
consequences of conviction are severe: forfeiture of assets, fines up to $7.5 million,'™ court-
supervision of day to day operations,'™ possible loss of corporate charter.

American law currently uses two standards to determine when a corporation should be held
criminally liable. Both impose vicarious liability by transferring the criminal acts and intent of

%248, Sentencing Comm’n, Guidelines Manual, Chapter 8 [hereinafter U.S.S.G.].

®USS.G §8D14.

44



151

corporate agents to the corporation. The traditional or respondeat superior standard is used in the
federal courts and adopted by some state courts. Derived from agency principles in tort law, it
provides that a corporation “may be held criminally liable for the acts of any of its agent [who] (1)
commit a crime, (2) within the scope of employment, (3) with the intent to benefit the
corporation.”'™

The American Law Institute’s Model Penal Code (MPC) provides the major alternative
standard for corporate criminal liability. The MPC provides that a corporation is criminally liable
if the criminal conduct was “authorized, requested, commanded, performed or recklessly tolerated
by the board of directors or by a high managerial agent acting in behalf of the corporation within the
scope of his office or employment.”'® Thus, the MPC standard also employs a respondeat superior
model, but in a limited fashion: a corporation is liable for conduct of only some agents (directors,
officers, and high echelon corporate employees).

If courts strictly enforced the requirements that the action be within the scope of the corporate
agent’s employment and undertaken with intent to benefit the corporation, corporate criminal
liability would be narrower. Rarely will criminal acts be within an individual’s scope of employment
and, it is difficult to see how such conduct “benefits the corporation.” However, as construed by
courts, these two requirements are almost nonexistent. Courts deem criminal behavior to be “within
the scope of employment” even if the conduct was specifically forbidden by corporate policy. Courts
also find conduct to be undertaken “with the intent to benefit the corporation” when the corporation
received no benefit and no one within the corporation knew of the criminal conduct when it
occurred.'* i

United States v. Hilton Hotels Corp.,'" provides an example. The purchasing agent at a
Hilton hotel in Portland, Oregon, threatened a supplier of goods with the loss of the hotel’s business
if the supplier did not contribute to an association that was formed to attract conventions to

1““Developments in the Law—Corporate Crime: Regulating Corporate Behavior Through
Criminal Sanctions,” 92 Harv. L. Rev. 1227, 1247 (1979). Commonwealth v. Beneficial Finance
Co., 275 N.E.2d 33 (Mass. 1971), exemplifies this approach.

' American Law Institute, Mode! Penal Code § 2.07(1)(c) (Proposed Official Draft 1962).

"*Third Circuit: United States v. American Radiator & Standard Sanitary Corp., 433 F.2d
174,204 (3d Cir. 1970), cert. denied 401 U.S. 948 (1971); United States v. Armour & Co., 168 F.2d
342, 343-344 (3d Cir. 1948).

Fifth Circuit. Standard Oil Co. v. United States, 307 F.2d 120, 128 (5th Cir. 1962).
Ninth Circuit: United States v. Hilton Hotels, Inc., 467 F.2d 1000, 1002-1004 (9th C ir.
1972), cert. denied 409 U. S.11 25 (1975).

**United States v. Hilton Hotels Corp., 467 F.2d 1000 (9th Cir. 1972), cert. denied 409 U S.
1125 (1973).
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Portland."™ The corporate president testified that such action was contrary to corporate policy.'™
Both the manager and assistant manager of the Hotel testified that they specifically told the
purchasing agent not to threaten suppliers. Nevertheless, the court convicted Hilton Hotel
Corporation of antitrust violations under the respondeat superior standard of liability. Critics argue
that in this day of multi-national corporations with thousands, even hundreds of thousands,
employees, it is unrealistic to expect that a corporation can monitor the activities of all of its agents
and employees.

The MPC Standard is criticized as unworkable, unrealistic, inconsistent with tenets of
criminal law and socially destructive. Requiring proof that higher echelon officials within a
corporation participated in or tolerated criminal behavior assumes that the inner workings of a
corporate entity are discoverable and provable. Rarely will this be the case. Although the MPC
standard reigns in the absolute liability of the respondeat superior standard somewhat by holding a
corporation liable for the acts of only some corporate agents, the MPC standard still fails to assess
corporate intent. Also, by making corporate liability hinge on the knowledge or actions of higher
echelon agents, the MPC standard encourages these agents to insulate themselves from illegal
corporate activity.'®

Thus, both the MPC and respondeat superior standards of corporate criminal liability fail to
separate the "good” corporations that educate and encourage employees to follow the law, from the
“bad" corporations that encourage illegal behavior. Employing this broad of a standard of corporate
criminal liability blurs the line between criminal and civil liability; dilutes the impact of a criminal
conviction; fails to give prosecutors adequate guidance as to which corporations shouid be
p d; an phere of ainty for busi and, fails to reward responsible
corporations. While corporate criminal liability should be retained, an appropriate standard for
assessing it should be developed and implemented.

D. Enhance Tools for Prosecuting the Type of Fraud Likely to Occur Under Managed
Care Reimbursement,

1. Require Medicare and Medicaid managed care plans to certify, snnually, that
they have provided all necessary services to patients within the plan, in accordance with
accepted medical standards.

As noted in I(B), supra, there is substantial financial incentive in a managed care
system to underprovide necessary services. When this is intentional, it should be prosecuted as a

'*/d, 467 F.2d at 1002.
1d., 467 F.2d at 1004.

*Commc {th v. Beneficial Finance Co., 360 Mass. 188,275 N.E.2d 33, cert. denied 407
U.S. 914 (1972).
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crime. It will greatly facilitate such prosecutions if HMOs are required to certify by specific, written
statement that all necessary services have been provided to covered patients. Including such a
certification would provide the basis for a prosecution when the evidence demonstrates intentional
failure to provide necessary services. Notably, this would also provide a civil cause of action for
private citizens under either civil RICO (with mail fraud and wire fraud as likely predicate acts) or
the False Claims Act since a false certification would constitute mail fraud and a false claim under
the False Claims Act.

4. Require unified billing by nursing homes and providers serving nursing home
patients .

As the GAO noted in a January, 1996 report entitled, Fraud and Abuse: Providers
Target Medicare Patients in Nursing Facilities, there are several features about nursin, g homes which
make them easy targets for fraudulent billing by providers who service nursing home patients. First,
because there are a lot of patients congregated in a nursing home, unscrupulous providers can
operate a scam in volume. Second, for a variety of reasons, it is fairly easy for providers to gain
access to information about patients which makes it possible to submit false claims to Medicare.
Such information includes Social Security Numbers, diagnosis and treatment history, and names and
other identifying data about providers who also treat the patients. Third, under HCFA's rules,
providers can bill Medicare directly for services rendered to nursing home patients. There is no one,
except the patient - who may be too ill or old to monitor billings, to corroborate that services were
provided or needed.

Requiring that all billings by all providers for all services rendered to nursing home patients
go through the nursing home, where the nursing home pays the providers upon receipt of payment,
would institute a system for reviewing claims. Granted, this type of unified billing would impose
the burden on nursing homes to analyze the accuracy of claims of individual providers for services
rendered to nursing home patients. However, this additional responsibility could be included in the
certification process for nursing homes; the per diem payment to nursing homes could be increased
to cover any additional cost (the savings from deterring and detecting fraud should more than
outweigh the additional cost); and, as noted in I(G) above, there is developing a cadre of specialists
who can provide this service to nursing homes.
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INTRODUCTION

Mr. Chairman and Members of the Subcommittee, I am very pleased to have this opportunity to
describe the Health Care Financing Administration’s programs to fight fraud and abuse in Medicare
and Medicaid. As we stand on the threshold of the twenty-first century, we are faced with the
formidable task of ensuring the solvency of the Trust Fund, and preserving Medicare for future
generations. In order to do this, we must begin by making sure that every dollar we spend for our
beneficiaries is well-spent, and that our goals of efficiency and cost-effectiveness do not compromise
the quality of their health care.

Why We Need to Pay Right the First Time

The annals of medicine are replete with case histories demonstrating that prevention is the best
antidote to illness. This is equally true in the area of fiscal well-being: in order for our Medicare and
Medicaid programs to remain both solvent and strong, we need to prevent improper or fraudulent
claims which strain the fiscal and personnel resources of the system. By guaranteeing the initial
accuracy of both claims and payments, we avoid having to "pay and chase," and we can prevent
opportunities for fraud and abuse.

Incorrectly billed claims can stem not only from fraud, but from confusion and misinformation about
the proper billing procedures. For example, if there is a payer primary to Medicare, the Medicare
contractor will reject the claim and submit it to the appropriate primary payer. Where Medicare is
primary, the Medicare contractor will make payment, then send the paid claims data to the
supplemental insurer. HCFA uses many pre-payment mechanisms to determine the primary payer for
benefits for a Medicare beneficiary and to ensure Medicare pays in the right order of payers. These
mechanisms are part of our Medicare as a Secondary Payer (MSP) Activity, which I will describe in
detail later in this testimony. Currently, we are seeking legislation that would improve our ability to
verify whether Medicare is the primary or secondary payer.

OVERVIEW: THE ISSUES

The sheer complexity of the health care delivery system virtually guarantees that there will be
instances of unscrupulous claims billing. While some high-profile examples of fraud and waste are
well-known to the public because of media attention, there are many less visible areas of concern.
Some of these include:

o Abusive Billing in Nursing Homes -— Aside from the typical kind of fraud that occurs in
charging patients for services they have not received, there are other, more difficult-to-detect abuses
to which beneficiaries of nursing homes are vulnerable. These include inappropriate designation of
nursing home patients as hospice patients, false patient census reports, improper billing of supplies
and services for patients eligible for both Medi and Medicaid (“dual eligibles™), unnecessary or
inappropriate services being prescribed for nursing home patients, and billing as therapy services for
services paid in the nursing home rate. U y medical lies may be ordered for the
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unsuspecting patient, such as several cases found by the DHHS Inspector General (IG), in which
thousands of dollars of surgical tape, hydrogel wound filler, and orthotic devices were inappropriately
ordered and made available to other patients. Also, it has been estimated that as much as 32% of
mental health services ordered for Medicare nursing home resid were 1 y or
inappropriate. Part of the problem stems from the fact that the nursing home itself is not responsible
to coordinate the services, which may be initiated and billed by an outside entity.

© Home Health Fraud — The “invisibility” of the home health setting invites profiteers to prey on
disabled and elderly patients who may often be isolated, uninformed, and lacking the support of
friends or family. We are finding continuous problems with unnecessary home health services,
especially those provided to beneficiaries who are not homebound. Because of the difficulty in
monitoring these situations, the patient may be at the mercy of an unethical provider or supplier.
Over-prescription and overcharging of oxygen and tube feeding supplies for home health patients
have been found in bills submitted to Medicare and Medicaid. Through HCFA'’s Operation Restore
Trust (ORT), we have located and penalized fraudulent home health agency owners across the
Nation, and saved millions of dollars.

The 1981 report issued by the Senate’s Permanent Subcommittee on Investigations identified several
areas of Medicare and Medicaid home health care needing better oversight, and recommended that
HCFA notify home health intermediaries in a timely fashion of any regulatory changes. We have
acted on this recommendation, and we have developed checks and balances that ensure that this is
done. Current HCFA procedures require that intermediaries have at least 90 days to carry out any
program actions that may be required of them. Therefore, any legislative/statutory, regulatory,
policy, or electronic system changes that directly affect the contractors are published in a quarterly
release of HCFA’s Task Management Plan, which is then distributed, along with pertinent materials,
to intermediaries with a minimum 90 days’ implementation deadline. This process alerts
intermediaries that they must notify providers of new or revised program procedures or requirements.
Intermediaries are also required to communicate program changes to their providers in a
communique, usually in the form of a bulletin or similar form of notification. These checks and
balances ensure accountability -— of both intermediaries and HCFA.

® Durable Medical Equipment -—- There is widespread concern that Medicare's payments for
durable medical equipment are ive. Medicare pay for DME are based on a fee schedule
methodology established by Congress in Omnibus Budget Reconciliation Act (OBRA) 1987, and
these fee schedule amounts were based on supplier's "reasonable charges” in the mid-1980s. Unless
otherwise specified by Congress, these amounts have been increased annually by the Consumer Price
Index-Urban (CPI-U) as required by statute. This statutorily prescribed payment methodology does
not consider changes in technology or any other factors impacting suppliers' costs and as a result
HCFA's payments for DME are often excessive.

Problems with the durable medical equipment (DME) industry have resulted in stricter controls over
who can apply for, and receive, a license as a DME provider. A Notice will be issued this surnmer
by HCFA that will require that DME providers meet certain criteria, including putting up a surety
bond for licensure, and greater proof of the bona fide existence of the business. This will prevent
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abuses such as the case of the Florida man who received a DME license, despite the fact that the only
actual supplies he had in stock were stuffed alligator heads and other souvenirs he sold from his
garage. He had applied for a DME certification to sell wheelchairs to complement his brother-in-
law’s business of installing wheelchair lifts in cars. Examples like this are a good argument for DME
bonding.

¢ Fraudulent Billing Practices --- Complex claims billing procedures offer multiple ways of
cheating the system, from overt inflation and exaggeration of the level of services provided
(“upcoding”) to blatantly false cost reports submitted for reimbursement. A Maryland nursing home
operator was prosecuted for adding his personal entertaining and decorating expenses to the facility’s
Medicaid bill, including a charge for services rendered by the operator’s relative who was actually
in jail at the time. In another case reported by the GAO, a supplier for a long-term care facility was
forging physicians’ signatures on certificates of medical necessity, and then billing for items that were
either unnecessary, had already been provided to the patient, or were in fact never delivered. The
President’s FY98 Budget includes provisions to develop prospective payment systems for several
services in Medicare. PPS pays a set rate according to the characteristics of the patient, and removes
many of the incentives for providers to provide excessive services or submit fraudulent cost reports
to receive high reimbursement.

® Kickbacks — Providers such as laboratories, ambulance companies, and pharmacies may enter
into unethical agreements with nursing home owners and clinical psychologists that may include
kickbacks in exchange for being allowed to provide services to the nursing home residents. HCFA's
State Medicaid Fraud Control Units have found cases of nursing home owners authorizing

y services b they receive kickbacks from these ancillary services, such as ambulance
companies, and laboratory and therapy services.

@ 3-Day Payment Window — Current law prohibits providers from billing for pre-admission
outpatient tests and services performed within 3 days of the time a patient is admitted to a hospital,
if the tests and services are diagnostic services or other services related to the admission. This
preciudes the potential for double-billing medical services which should properiy be provided as part
of inpatient services. This 3-day payment window applies only to hospitals under the prospective
payment system, since 1994 SSA legislation reduced the window to 1 day for non-PPS hospitals.
Most improper billing relating to pre-admission services results from a misunderstanding of the law,
which was originally instituted to curb further “unbundling” of services, i.e., separating of the various
pre-admission tests in order to obtain additional payments.

e Inpatient Mental Health Services - As the occupancy rates of psychiatric hospital inpatient beds
have dropped, many hospitals have attempted to find ways to fill the void, often by hospitalizing
patients who should be cared for in other, non-psychiatric, facilities. This is a temptation because
diagnostic-related groups (DRGs) are not imposed on care in psychiatric hospitals, as they are in
short-term acute care hospitals. Hospitalization of patients in psychiatric facilities can be extremely
lucrative, with charges as high as $1000 per day. Also, patients hospitalized in psychiatric facilities
are imes billed for y and unordered services. The President’s FY98 budget has a
provision to make Medicare payments less lucrative for these situations; ceilings would be established

3



158

on reimbursements, so that facilities could not be reimbursed for these costs, if they were much more
xpensive than other psychiatric hospitals.

This is a particular area of concemn for HCFA because of the potential for coercive hospitalization
under some State laws, suchasacaserecenﬁy reported in Massachusetts. A child who had been
taken to a hospital for a medi T for his epilepsy was forcibly hospitalized, against his
parents’ wishes, in a psychiatric hospital. Although this situation was due in part to Section 12 of

Massachusetts State law, it raises disturbing questions about lack of oversight in psychiatric
hospitalizations.

® Marketing Abuses - Questionable sales techniques are sometimes used in the marketing of health
insurance, especially when the potential customers are elderly and may be ill-equipped to make
informed choices. Some marketing representatives may use fear tactics 1o persuade beneficiaries to
sign up for benefits they don’t need and can sometimes ill afford. In response to these abuses, HCFA
will be issuing National Managed Care Marketing Guidelines this summer, to assure that marketing
materials present balanced and accurate information 1o beneficiaries and to di age fraudulent or
deceptive representation of health plans or services.

HCFA'S CURRENT INITIATIVES AGAINST FRAUD AND ABUSE

This Administration is seriously committed to aggressively prosecuting and preventing all forms of
waste, fraud, and sbuse. Toward this goal, we worked on a bi-partisan basis with the Congress to
develop the necessary legislation. The Health Insurance Portability and Accountability Act of 1996
(HIPAA), which was enacted last year, contained important provisions to aid us in our war on waste,
fraud and abuse in the Medicare program. Two of the most significant provisions for the Health Care
Financing Administration (HCFA) were the implementation of the Medicare Integrity Program (MIP)
and the Fraud and Abuse Control Program,

A, 1, it Dy
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gram (MIF)

‘This program authorizes the Secretary to promote the integrity of the Medicare program by entering
into contracts with eligible entities to carry out program integrity activities such as audits of cost
reports, medical and utilization review, and payment determinations. MIP provided a stable source
of funding for HCFA's program integrity activities, and provided us with the authority to contract
for these activities with any qualified entity, nof just those insurance companies who are currently our
fiscal intermediaries or carriers.

The Medicare Integrity Program (MIP) was d to strengthen the S y’s ability to deter
fraud and sbuse in the Medicare program in 2 number of ways. First, it created a separate and stable
long-term funding mechanism for program integrity activities. Historically, Medicare contractor
budgets had been subject to fluctuations of ﬁmdmglcvels from year to year. Such variations in
funding did not have anything to do with the underlying req for program integrity activities.

This instability made it difficult for HCFA to invest in innovative strategies to control fraud and
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abuse. Our contractors also found it difficult to attract, train, and retain qualified professional staff,
including clinicians, auditors, and fraud investigators. A dependable funding source allows HCFA
the flexibility to invest in new and innovative strategies to combat fraud and abuse. It will help HCFA
shift emphasis from post-payment recoveries on fraudulent claims to pre-payment strategies designed
to ensure that more claims are paid correctly the first time.

Second, by permitting the Secretary to use full and open competition rather than requiring that we
contract only with the existing intermediaries and carriers to perform MIP functions, the government
can seek to obtain the best value for its contracted services. Prior law limited the pool of contractors
that could compete for contracts, thus, we were not always able to negotiate the best deal for the
government or take advantage of new ways to deter fraud and abuse. Using competitive procedures,
as established in the Federal Acquisition Regulations System (FARS), we expect to attract a variety
of offerors who will propose innovative approaches to implement MIP.

Third, MIP permits HCFA to address potential conflict of interest situations. We will require our
contractors to report situations which may constitute conflicts of interest, thus minimizing the number
of instances where there is either an actual, or an apparent, conflict of interest. By invoking the FAR
in establishing multi-year contracts with an expanded pool of contractors, we will be able to avoid
potential conflicts of interest and obtain the best value. Also, by permitting us to develop methods
to identify, evaluate and resoive conflicts of interest, we can create a process to ensure objectivity and
impartiality when dealing with our contractors. This is a concern particularly when intermediaries and
carriers are aiso private health insurance companies processing Medicare claims.

To ensure that our resources are used as wisely as possible, we will also gradually reduce the number
of contractors performing payment safeguard activities. Prior to the passage of HIPAA, all 72
contractors performed all aspects of program integrity work. With highly specialized contractors
focusing solely on fraud and abuse prevention and detection, we will gain a cost-effective and efficient
pool of contractors. We plan to focus contractors on program integrity activities for a geographic
area, rather than by provider type, as is current practice. That way, contractors will have a more
comprehensive picture of activity, and will be able to monitor whether doctor bills match hospital
bills, in terms of procedures performed and dates of service. Furthermore, the reduction in the
number of contractors performing activities such as medical and fraud review as well as audit does
not mean that local presence will be eliminated. Medical directors will continue to play an important
role in benefit integrity activities, and we intend to retain locally-based Medical directors as well as
to continue our relationship with local physicians by using groups like Carrier Advisory Committees.

We are currently developing regulations to implement MIP, and we are also working on a scope of
work for competitive contracts. As we transition work from one of our contractors, Aetna (which
is terminating its Medicare work), we are testing a new contracting relationship in several Western
States that will separate out (and consolidate) payment integrity activities from claims processing.
This will give us valuable experience as we prepare to implement MIP.
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Operation Restore Trust (ORT)

The Operation Restore Trust (ORT) project was the first comprehensive effort at collaboration
between HCFA and law enforcement agencies. This two-year demonstration project, which was
launched by the President in May 1995 and concluded on March 31, 1997, was designed to
demonstrate new partnerships and new approaches in finding and minimizing fraud in Medicare and
Medicaid. As a demonstration projec., ORT targeted four areas of high spending growth: home
health agencies, nursing homes, DME suppliers, and hospices. Since more than a third of all
Medicare and Medicaid beneficiaries are located in New York, Florida, Illinois, Texas, and California,
ORT efforts were targeted at these five states.

Fraud and Abuse Control Program

The program integrity activities of the Medicare contractors initiate many of the cases subsequently
developed by the Office of Inspector General and Federal Bureau of Investigation, and support their
prosecution by the Department of Justice. Using monies made available through the Fraud and Abuse
Control Fund, established in HIPAA, we expanded our successful ORT efforts using the State survey
agencies to be our “eyes and ears” in the field and to report back to the contractors whether providers
are meeting Medicare billing as well as quality requirements. We have used this model successfully
with our expanded home health surveys in the 5 Operation Restore Trust (ORT) States.

Through HCFA'’s expanded efforts, approximately $1.8 million has been allocated to HCFA for
“Project ORT” through HIPAA’s Fraud and Abuse Control Program, to enhance the program
integrity activities that involve collaboration with State certification agencies. Eighteen States will
participate in a total of 26 HIPAA funded projects, allowing us to survey approximately 300
providers for both certification and reimbursement issues. These enhanced surveys will be made of
providers of home health services, skilled nursing services, outpatient physical therapy services, and
laboratory services, as well as psychiatric services in both hospitals and community mental health
centers. Many of these surveys will be modeled after the home health agency and skilled nursing
facility surveys conducted during ORT. This collaboration, which is being institutionalized through
the Fraud and Abuse Control Program established in HIPAA, establishes a funding stream for health
care fraud and abuse activities, and requires DoJ and HHS to establish priorities jointly.

Medicare as a Second Payer (MSP)

This “front end™ activity takes a proactive approach to identifying the correct payer before the claim
is pr d, so that Medicare does not pay inappropriately or unnecessarily. There are multiple
areas that are scrutinized to ensure that the appropriate payer is bilied:

Initial Enroliment Questionnaire (IEQ) - The IEQ is used to gather Medicare Secondary Payer
(MSP) information for most new beneficiaries approximately three months before they become .
entitied to Medicare. For beneficiaries who do not apply for Medicare entitlement until after
b ing eligible, HCFA conducts MSP development at the time the Medicare application is filed.
This function is currently performed by an independent contractor.
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First Claim Development - For all claims, the individual completing the Medicare claim for payment
should indicate if there is other insurance that is primary to Medicare. If the beneficiary has not
responded to the IEQ, and MSP information is not included on the first claim submitted for that
beneficiary, the Medicare contractor submitting the first claim is responsible for mailing a
questionnaire to the beneficiary or the provider to gather the required information. This function is
currently performed by all Medicare fiscal intermediaries (FIs) and carriers.

Trauma Code Development - When a claim is received for Medicare primary pay and the claim
contains one of certain specific trauma codes (which could indicate Worker’s Compensation,
automobile accidents, or other liability situations), the claim is scrutinized to determine if another
insurer is the correct primary payer. Currently, this function is performed by the Medicare Fis and
carriers.

MSP Litigation Settlement - HCFA has entered into agreements to settle MSP litigation with
several health insurance companies. As part of these settlements, the affected private health care
plans are required to periodically submit MSP information on their enrollees to HCFA. This activity
is estimated to result in additional $540 million in MSP savings for Fiscal Year 1997. The settlement
agreements require this mandatory reporting for 5 years. GHI, a Medicare Part B carrier, is currently
processing this information to the Common Working File (CWF).

erna oci strati A h
lnfommon on employa's and employees provnded by t.he IRS nnd SSAis malyud by HCFA for use
in contacting employers concerning possible insurance coverage of Medicare beneficiaries.

Voluntary Insurer/Employer Reporting for MSP - As an alternative to responding to the
IRS/SSA/HCFA data match employer questionnaires, employers may enter into a voluntary
agreement with HCFA to report primary payer information on a current basis. Likewise, other heaith
insurance companies are encouraged to report on their insured who are Medicare eligible on a current
basis. HCFA Central Office is currently negotiating its first such voluntary agreement.

nissions Procedures Review - Institutional providers such as hospitals, as part of their
Medlcare pamapauonageemems,uerequlred to conduct admissions interviews to determine if
another primary payer exists. FIs are required to review a sample of their hospitals annually to
determine if their admissions procedures are complete and are routinely followed. MSP information
thus acquired during hospital intake ensures that Medicare pays in the appropriate order of financial
inbility.

Claims Submission - Medicare claims submission instructions require that the existence of a primary
pcyuahsthmMadwebemdmedonthechm This information is also checked with HCFA’s
own information obtained from other sources.
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DATA SYSTEMS TO FIGHT FRAUD AND ABUSE

Single Integrated Database System - HCFA is in the process of developing an automated Medicare
claims processing and information system, which will, among other things, assist in our program
integrity and provider exclusion efforts. This integrated system is being designed to consolidate the
currently fragm d Medi claims prc ing into one standardized system. Although we are
currently re-examining the specific implementation strategy for this system, we believe a fully
operational integrated system will assist us in preventing fraud. A significant advancement for HCFA
will be the use of advanced technology to detect fraud and abuse at the outset - before Medicare
pays health care providers. The single system will facilitate identification of data files containing

aberrant patterns and data discrepancies, and alert Medicare contractors to review more cautiously
selected Medicare claims.

Full implementation of an integrated database will aid us in preventing fraud and abuse because it will
greatly improve HCFA's ability to profile data on a National or regional basis by type of service. We
plan to use these profiles to identify and review aberrant billing patterns and to prevent inappropriate
claims from being paid in the first place, thus avoiding the need to chase down those fraudulent claims
that have already been paid. The single system will integrate data from Medicare Part A, Part B, and
managed care and provide the opportunity to have a comprehensive view of billing practices and to
incorporate new technology to facilitate innovative investigative techniques. We plan to use artificial
intelligence in an analysis of patterns of care, auto-adjudication, and other analytic tools that will
permit improved identification of payments that should not be made -- prior to payment.

One way in which the new system will provide an enhanced ability to fight fraud is through the use
of the National Provider Identifier, which is an industry wide unique identifier for providers and
suppliers created under the authority of the Health Insurance Portability and Accountability Act of
1996 (HIPAA). Thisidmﬁﬁa'willbeusedtomanimegn(ed database that will contain a record
of all providers and suppliers who are certified to bill Medicare for medical pplies or equipment
provided to our beneficiaries. The integrated database will contain a record of all providers and
suppliers who are certified to bill Medicare for medical services or equipment provided to our
beneficiaries. Our legislative proposal for authorization to require social security numbers from
Medicare providers will enhance our ability to identify fraudulent providers and keep them from
further defrauding the program. If a provider is excluded from the Medi € program, or has been
iduniﬁedasﬁmdxﬂun_ﬂmproviduwillbeﬂaggedinthe database, which must be accessed before
the claim is paid. A single system will also enable us to flag providers who are excluded from
Medicaid and other Federal health programs as well.

An integrated information system will improve our ability to assure proper payment. When a bill or
claim is entered into the database from an excluded provider or supplier, payment will be denied.
Additionally, the OIG can develop a civil monetary penalty case tracking system, which will use the
claim submission information from the database to assist in identifying excluded providers and
ensuring that they do not continue to bill.
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HCIS Database - An important building block for HCFA’s integrated information system is the
HCFA Customer Information System (HCIS). This database supports multiple capabilities including
program integrity initiatives, evaluation of policy and procedural changes, medical review studies,
and dissemination of customer information. HCIS allows the user to view provider or service
utilization data initially at the National level, and subsequently “drill down” through the various
levels, from the State, contractor, provider type, or individual provider, to the beneficiary. This
capability allows the rapid identification and analysis of factors contributing to aberrant data. Asa
result, audits or reviews can be focused, rapidly and inexpensively, on a particular level.

HCIS is currently limited to inpatient hospitals, outpatient providers, home health agencies, hospices,
skilled nursing facilities and physicians. By the end of fiscal year 1997, these provider types will be

g ed by DME suppliers and clinical laboratories. We are also planning to incorporate
additional program data, such as cost report and enrollment data.

Los Al National Labx ies - In September 1996, HCFA signed an interagency agreement
with the Los Alamos National Laboratory (LANL) to develop mathematical models which identify
potentially fraudulent and abusive patterns. The agreement, which arose out of Operation Restore
Trust, is for the two-year period, FY96 through FY97. Its purpose is to provide analytical and
computer support to develop improved approaches to operating the Medicare program. The ultimate
goal is the development of prepayment software to detect and deter fraudulent and improper claims.
To date, LANL has made considerable progress. By the end of 1998, we will be able to better assess
if their initial work with specific beneficiary and provider populations can be repeated and applied
more broadly to other beneficiary and provider populations. LANL is also exploring new ways their
technology can assist in our fight against Medicare fraud and abuse. Within the next few months,
they will submit for our consideration a proposal for future fraud detection work. LANL is also
under contract with HCFA to determine when the contractors and the computer systems should
transition into the integrated database environment.

Fraud Investigation Database - One of HCFA's most promising initiatives in excluding fraudulent
providers is the Fraud Investigation Database (FID). We began implementing the FID in May 1996,
and we have been pleased with the of the system. The FID is a case-tracking system to
record and disseminate information regarding exclusions, and i ive national Medi

and Medicaid fraud data as weil as comprehensive information on all excluded providers. The
database is intended to assist HCFA and our partners in identifying excluded providers, as well as
those who are allegedly defrauding the programs. For example, a Medicare contractor in one area
can use this information to ensure that the providers it is reimbursing have not been excluded through
the actions of another contractor.

In an effort to enhance coordination of the exclusion process, the FID is also accessible to the
Medicaid anti-fraud agencies such as the Medicaid Fraud Control Units and the Surveillance and
Utilization Review Systems. We expect very soon to be able to obtain data from these Medicaid
entities on cases and information related to the providers that they suspect to be fraudulent. The FID
is also designed to ensure the coordination of anti-fraud activities undertaken by our law enforcement
partners and to ficilitate the monitoring of cases referred to the OIG, the FBI or the U.S. Attorneys.

9
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As other Federal government agencies acquire access to the FID, we will be able to prevent a
provider who defrauds one Federal program from ever repeating the fraud in another program.

Utilizing the combined forces of all of the programs and technology cited thus far, HCFA has
succeeded in preventing millions of dollars in Medicare and Medicaid losses due to fraud and abuse.
However, there are still some areas where we can become more effective in these efforts, with the
help of additional legislation proposed by the President’s Budget.

THE PRESIDENT’S LEGISLATIVE PROPOSALS

HIPAA provided a solid foundation on which to build program integrity activities. The President is
proposing a number of additional fraud and abuse proposals in his FY98 Budget and the Medicare
and Medicaid Fraud, Abuse, and Waste Prevention Amendments of 1997.

THE PRESIDENT'S FY 98 BUDGET

The President’s budget contains a number of proposals to reduce waste, fraud and abuse in the
Medicare program. They include provisions to require insurance companies to report the insurance
status of beneficiaries to ensure that Medicare pays appropriately. Private insurance is the primary
payer when Medicare beneficiaries have such coverage and Medicare is required to be the secondary
payer. Having insurance companies report information on Medicare beneficiaries they insure would
greatly reduce the costly “pay and chase™ method that we are forced to use.

In addition, we have several proposals to prevent excessive and inappropriate billing for home health
services. We are proposing to close a loophole in the current payment calculation by linking payments
to the location where care is actually provided, rather than the billing location. When we implement
a home health prospective payment system (PPS), we are proposing to eliminate home health agency
(HHA) periodic interim payments, which were originally established to encourage HHAS to join
Medicare by providing a smooth cash flow. Since over 100 new agencies join Medicare each month,
such financial inducements are no longer needed. We also propose to work with the medical
community to develop more objective criteria for determining the appropriate number of visits for
specific conditions, so that we can prevent excessive utilization.

MEDICARE AND MEDICAID FRAUD , ABUSE AND WASTE PREVENTION AMENDMENTS OF 1 99.7

In March, the President presented an additional set of legislative proposals titled the “Medicare and
Medicaid Fraud, Abuse, and Waste Prevention Amendments of 1997.” Some of these proposals build
on the provisions enacted in HIPAA. Others seek to close loopholes or weaknesses in the Medicare
statute that allow providers to take advantage of Medicare payment. Some of the provisions in the
bill include:

10
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© Improving the Provider Enrollment Process - We propose to clarify the provider enroliment
process, and strengthen HCFA’s ability to combat fraud and abuse by not allowing “bad actors” to
become Medicare providers or suppliers. These provisions would provide the Secretary the authority
to denry Medicare entry for those provider applicants who have been convicted of a felony, and the
authority to collect a fee for all Medicare and Medicaid applicants when they apply for enrollment or
re-enroliment. The fee would cover administrative costs in processing applications and administering
the HIPAA National Provider Identification program requirements. If an application is denied, a
six-month waiting period must be completed before the provider could reapply.

This Subcommittee recommended in its 1981 Home Health Report that HCFA develop a data bank
of owners, principals, and related organizations. We responded to this recommendation by
developing a National provider enrollment application (HCFA 855) that captures that specific data
for all Medicare providers, and the application will be available and effective on July 1, 1997. In
conjunction with this data collection, we also intend to implement an electronic system (Provider
Enroliment, Chain, and Ownership System) that will consolidate data collected by the enrollment
application from fiscal intermediaries, carriers, and the National Supplier Clearinghouse. This system
will maintain all existing provider data in one National repository.

@ Value of Capital When Ownerskip of an Institution Changes- This proposal, which would
apply to all providers, would deem the sales price of an asset to be its net book value. There have
been instances in which SNFs or hospitals currently game the system by creating specious “losses”
in order to be eligible for additional Medicare payments. For example, a seller might claim that a
significant portion of the purchase price of a hospital is attributable not to the value of the hospital
building and other capital assets, but to the value of the certificate of need, the already assembled
hospital staff, or some other intangible asset. By minimizing the value attributable to the capital
assets, the seller is able to record a lower sales price, and a greater “loss™ on the sale. The seller is
then entitled to partial reimbursement for the loss from Medicare. This existing loophole is especially
problematic in the case of hospitals paid under PPS for capital because the prospective capital
payments to the new owner are unaffected by the low valuation of the hospital (prior to PPS, the new
owner would be hat disad d by the gaming b their cost-based capital payments
would have been lower because of the low sales pnce) Further, this proposal would eliminate the
need for any payment adjustments for gains or losses.

@ Bankruptcy Provisions - These proposals would protect the public’s interests in bankruptcy
situations. - A provider would still be liable to refund overpayments and pay penalties and fines even
if it filed for bankruptcy. Quality of care penalties could be imposed and collected, and Medi
suspensions and exclusions (including educational loan defaults) would still be in force even if a
provider files for bankruptcy. Bankruptcy courts would not be able to re-adjudicate our coverage
or payment decisions.

@ Clarify the Definition of Skilled Service for the Purposes of Home Health Eligibility -
Venipuncture, which currently qualifies as skilled nursing care and therefore meets the eligibility
criterion for intermittent skilled nursing services under the home health benefit, would be excluded.
Under current law, if the other criteria are met (homebound, etc.), then a beneficiary who only

1
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requires venipuncture for the purpose of obtaining a blood sample as his/her qualifying skilled need
would be entitled to all of the other covered home health services including home heaith aide services.

©® Hospice Benefit Modifications - This proposal would revise Medicare hospice coverage and
payment policies in certain cases. First, after the two initial 90-day periods, this proposal would
replace the current unlimited fourth hospice benefit period with an unlimited number of thirty-day
periods. This change would help HCFA ensure that the hospice benefit is used for those beneficiaries
with a terminal illness, but it would not end hospice care for those fortunate to survive longer than
expected. Thirty-day re-certifications would, in fact, help ensure that only terminally ill patients
continue to receive hospice care. S d, as the President's FY98 budget bill proposed for home
health, this proposal would link payment for hospice services provided in the home to the geographic
location of the site where the service was furnished. Third, this proposal would also limit beneficiary
liability under hospice care. Currently, the major cause for denial of hospice claims is the fact that
the beneficiary was not terminally ilt within the meaning of the law (i.e., did not have a prognosis of
six months or less of life expectancy at the time the services were rendered). If a hospice claim is
denied because the patient was not terminally ill, the patient's liability for payment would be waived
and the hospice would be liable for the overpayment unless it could prove that it did not know or
have reason to know the claim would be disallowed. The standard of proof would be high since both
the law and HCFA instructions are explicit as to the requi and there are well established
protocols for documentation of medical prognosis. Fourth, this proposal would create a new civil
money penaity for physicians who certify that an ineligible individual meets Medicare requirements
for hospice services eligibility, while knowing that the individual does not meet the requirements.

@ Rural Health Clinic (RHC) Benefit Reforms - Recognizing the importance of the rural health
clinics, reforms are needed to strengthen Medicare policy and better target assistance. It should be
emphasized that the inclusion of RHC proposals in the qud and Abuse Prevention bill is not meant
to imply that we believe these providers are engaged in fraudulent or abusive activities. We do
believe, however, that the RHC program could be better targeted to serve truly under-served rural
areas, and as such, we have included several proposals to address this issue. These proposals would
hold provider-based RHCs to the same p limits as independent RHCs. The Secretary would
also develop a prospective payment system for RHCs no later than December 31, 2000. Under such
a system, beneficiary cost sharing would be based on 20 percent of the PPS amount. Prior to the
development of a PPS system, beneficiary cost sharing would not be allowed to exceed 20 percent
of Medicare's payment limit. The proposal would also include provisions to better target the
placement of RHCs in under-served areas and still provide access to clinic services.

@ Clarify the Partial Hospitalization Benefit - A partial hospitalization program uses a multi-
disciplinary team to provide coordinated services within an individualized treatment plan to severely
mentally ill individuals, partial hospitalization may occur in lieu of an inpatient psychiatric
hospitalization or continued psychiatric hospitalization. These intensive outpatient day programs
inchle individual and group therapy, family counseling, occupational and activity therapy, diagnostic
services, and drugs that cannot be self-administered. These programs are intended for patients who
would be likely to be hospitalized without these services.

12
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This proposal would establish Medicare coverage requirements and limitations to minimize program
abuse, and would also preclude providers from furnishing partial hospitalization services in an
individual’s home or in an inpatient or residential setting. It would provide the Secretary broad
authority to establish through regulation a prospective payment system for partial hospitalization
services that reflects appropriate payment levels for efficient providers of service and payment levels
for similar services in other delivery systems. The current cost reimbursement system would stay in
place until the Secretary exercises this payment authority. In addition, this proposal would provide
authority for the Secretary to establish (through regulation) Medicare participation requirements, such
as health and safety requirements and provider eligibility standards for community mental health
centers (CMHCs). Additionally, it would provide authority for CMHCs to be surveyed upon request
by state agencies to determine compliance with Federal requirements or investigate complaints. It
would also prohibit Medicare-only CMHCs. Finally, the bill includes a provision (which parallels the
authority created in HIPAA for false certification of home health services) to penalize physicians for
inappropriate admissions to partial hospitalization programs; this provision would create a strong
incentive for physicians to certify need for partial hospitalization services only for those individuals
who meet Medicare requirements.

FUTURE CHALLENGES.

Health care delivery systems, like every other aspect of society, evolve over time. The current trend
toward managed care as an alternative to the traditional fee-for-service system is a phenomenon
which promises to change the face of the health care environment. This is because the type of
integrated health care network that managed care provides can be a boon -~ or a bane ~-- to elderly
Medicare and Medicaid beneficiaries. Currently, we have only 12% of our beneficiaries in managed
care, but in the future we will need to take a fresh look at our strategy to fight fraud and abuse,
because the incentives are different in this type of delivery system. The emphasis on cost-
effectiveness prevalent in managed health care delivery systems ensures fiscal soundness and value
for the customer, but in some instances, unethical plans and providers may discourage or withhold

Aad ry

care from b iaries

In the same way, the growth spurt we are witnessing in the home health care industry indicates that
as innovative new health care arrangements flourish, so will new opportunities for fraud and abuse.
Growing numbers of the elderly, and especially of dual eligibles, also means increasing opportunities
for those who seek to defraud Medicare and Medicaid patients, providers, and health plans. In home
health settings, the physical isolation of the beneficiary is often an open invitation to unethical
providers seeking ways to provide care based on financial incentives, rather than care that is actually
needed. Not surprisingly, this problem also exists in nursing homes. The vulnerability of home
health and nursing home patients suggests that very ill or elderly patients may be targeted because
they may not be able to monitor their own bills for fraudulent charges. There is evidence that
wherever there are concentrations of the frail elderly, there are providers seeking to provide
unnecessary services.
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Another area in which the elderly may be especially vulnerable is the services provided to beneficiaries
with no roots in the community, such as recent immigrants or “snowbirds” who may be unable 1o
ascertain the qualifications or credibility of the provider or supplier. Particularly in areas with high
concentrations of elderly retxreu from other Smtes, profiteers can re-locate from city to city, often
operating under aliases or fraudul n bers. With the authority to collect Social
Security numbers, we would be able to subs:armal}y reduce this threat.

Health care mega-corporations also pose challenges for fraud detection and prevention. New mergers
and acquisitions are resulting in ever-larger health care corporations, which will be more difficuit to
monitor for fraud and abuse. On the other end of the spectrum, small walk-in “urgent care” facilities
that are proliferating nationwide are difficult to monitor and alse offer opportunities for fraud and
waste. The challenge for HCFA and the Medicare program will be to understand the relationships
between health care entities in order to understand the potential for kickbacks and other illegal
relationships. When business relationships become complex and convoluted, they are hard to track;
more time is needed to identify and confirm relationships and billing abuses.

Finally, mental health benefits and their potential misuse are a particular area of concern in fraud and
waste detection. There have been numerous cases of mental health benefits ordered for individuals
who are unsble to benefit from them, or conversely, necessary mental health benefits are often being
prescribed but not adequately provided. We need to be a step ahead of corrupt providers and
suppliers who seek to defraud Medicare and Medicaid’s allocated funds, which are essentially
investments by taxpayers and which must be safeguarded for future generations

CONCLUSION

The implementation of HIPAA has given us powerful weapons against waste, fraud, and abuse. The
work of this Committee and other Members of Congress on HIPAA has been vital to this important
legislation, which will increase our ability to protect the integrity of the Medicare program, and to
safeguard the interests of our beneficiaries. Most importantly, the lessons and experience gained
from our efforts in the past few years will guide us as we put our new legislative and administrative
toolsto use. By effectively utilizing the solid partnerships between State and Federal agencies, the
public, and private health care organizations, we will preserve Medicare and Medicaid for future
generations.
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Sensie Pormanent Subcoramitiss

on MMIS
G O United States
A General Accounting Office
Washington, D.C. 20548 EXNBIT #
Health, Education and Homan Services Division
B-271640
June 17, 1997

The Honorable Charles E. Grassiey

Chairman, Special Committee on Aging
United States Senate

Medicare spent over $4.3 billion in 1996 for medical equipment and supplies,'
such as walkers, catheters, and glucose test strips for its beneficiaries.
Problems in setting payment rates, however, raise concerns about whether the
Health Care Financing Administration (HCFA) paid too much for these items.
Qur prior studies’ and a report by the Office of the Inspector General (OIG)® in
the Department of Health and Human Services (HHS) have documented that
Medicare pays higher-than-market rates for some items. HCFA recognizes that
it pays too much for some medical equipment and supplies, as we have
reported, but believes a slow and cumbersome regulatory process for adjusting
Medicare's payment rates severely hinders its efforts to address overpricing

At your request, we are currently reviewing the underlying problems associated
with setting appropriate Medicare reimbursement rates for medical

'This amount includes expenditures for prosthetics, orthotics, and
pharmaceutical drugs (such as nebulizer drugs) used in conjunction with
durable medical equipment as well as expenditures for medical equipment and
supplies.

Jurabl
mnm_mgmisom A-09-92-00034(Waslﬁngton,DC. Dec 1992)
GAO/HEHS-97-157R Medicare Payments for Medical Equipment and Supplies
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equipment and supplies. Because the Congress may shortly consider legislation
on Medicare pay t rates, ho , your office requested that we provide you
with interim information on the problems we have identified to date.
Specifically, this correspondence identifies two basic problems with the
Medicare reimbursement system for medical equipment and supplies: (1) HCFA
does not know specifically what products it is paying for when it pays claims
and (2) Medicare reimburses large suppliers and individual beneficiaries at the
same rates, even though those rates do not account for the discounts large
suppliers negotiate with manufacturers and wholesalers.

To develop our information, we analyzed Medicare payments for off-the-shelf,
commonly used medical equiprment and supplies. We also reviewed the laws,
regulations, coding systems, and fee schedules for Medicare's payments for
medical equipment and supplies. We obtained data on Medicare payments from
HCFA's carriers and the statistical analysis contractor. We obtained
information on product pricing, distribution channels, and purchasing practices
through discussions with manufacturers, suppliers, and industry groups. We
also collected prices and acquisition costs for selected items from HCFA
contractors, various suppliers, wholesalers, manufacturers, a state Medicaid
agency, and the Departiment of Veterans Affairs.

Finally, we obtained information on universal product numbering systems for
medical products from the Department of Defense (DOD); associations
representing medical equipment suppliers, distributors, and manufacturers; and
a group of hospital buying groups, health care providers, manufacturers, and
distributors working on building a consensus for product identification
standards.

We performed our field work between March 1996 and June 1997 in accordance
with generally accepted government auditing standards, except for (1) auditing
the cost and pricing information obtained from suppliers and (2) examining the
internal and data processing controis of the Medicare clairns databases
maintained by HCFA's contractors. The cost and pricing information we
received from the multiple suppliers was fairly consistent. In addition, the
statistical reports obtained from the Medicare claims databases were not critical
to our findings.

RESULTS IN BRIEF
HCFA does not know specifically what products it is paying for when it pays

Medicare claims for medical equipment and supplies, according to our work to
date. HCFA does not require suppliers to identify specific products on their

2 GAO/HEHS-97-157R Medicare Payments for Medical Equipment and Supplies
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Medicare claims. Instead, suppliers use HCFA billing codes, some of which
cover a broad range of products of various types, qualities, and market prices.
For example, suppliers use one Medicare billing code for more than 200
different urological catheters, even though some catheters sell at a fraction of
the price of others billed under the same code. Because Medicare pays
suppliers the same amount for all the products covered by a billing code, the
reimbursement system gives suppliers a financial incentive to provide Medicare
patients with the least costly products covered by a billing code. In addition,
because Medicare claims do not identify the specific product provided, HCFA
lacks the information it needs to ensure that each billing code is used for
comparable products.

To identify specific medical equipment and supplies, DOD and some other
major purchasers are beginning to require suppliers to use a universal product
numbering system. This system, which can also be used for bar coding the
products, enables purchasers and insurers to identify specific products being
used and track reimbursements for each product and groups of similar products
as well as the market prices of specific products. HCFA officials, on the other
hand, have not begun exploring the possibility of using the universal product
numbering system in the Medicare program.

Medicare reimburses large suppliers and individual beneficiaries the same
amounts for medical equipment and supplies, even though large suppliers
negotiate substantial discounts with manufacturers and wholesalers, while
individual beneficiaries pay retail prices. Large suppliers provide some
products, such as urological catheters and drainage bags, to nursing homes and
home health agencies, which then provide them to individual Medicare
beneficiaries. In turn, the large suppliers can bill Medicare directly and get
reimbursed at fee-schedule rates based on historical charges and catalog prices.
For example, one supplier's weighted average cost for all catheters billed in
1996 under one Medicare billing code was less than $1 per catheter; however,
Medicare reimbursed the supplier at the program's fee-schedule allowance of
$10 to $12 per catheter. HCFA has not considered establishing a separate fee
schedule for products provided to nursing home and home health patients that
accounts for their suppliers' substantially lower acquisition costs compared with
the cost of products beneficiaries purchase directly.

BACKGROUND

Medicare covers a wide variety of medical equipment, such as walkers and
canes, and supplies such as urinary catheters, drainage bags, glucose test strips,

3 GAO/HEHS-97-157R Medicare Payments for Medical Equipment and Supplies
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and ostomy products. Medicare part B insurance covers these products for
beneficiaries who live at home or in facilities used as homes, such as nursing
homes.® Medicare pays 80 percent of the allowed amount, which is the lower of
the actual charge submitted by the supplier or the amount allowed under a fee
schedule. Medicare beneficiaries pay for the remaining 20 percent of the
allowed amount. '

HCFA classifies medical equipment and supplies into groups using the HCFA
Common Procedure Coding System (HCPCS). HCFA assigns each group of
products an HCPCS code intended to cover similar items, and all items covered
by a code are reimbursed at the same rate. When suppliers submit a Medicare
claim, they must specify an HCPCS code to identify the group that they believe
best describes the specific item provided to the Medicare patient.

Four HCFA contractors, called Durable Medical Equipment Regional Carriers
(hereafter referred to as carriers), process and pay Medicare claims for medical
equipment and supplies.® Each carrier covers a separate region of the country.
The Statistical Analysis Durable Medical Equipment Regional Carrier (referred
to as the statistical analysis contractor) analyzes claims processed by the
carriers and ensures that the carriers and suppliers uniformly interpret and use
the HCPCS codes.”

Most Medicare part B payments for medical equipment and supplies are based
on a fee-schedule system set forth under section 1834 of the Social Security
Act.® Under this system, HCFA calculates a fee-schedule allowance for each
HCPCS code for each state. The allowances for each state are based on the
average historical charges that suppliers submitted in 1986 and 1987; the

‘Medicare part A covers inpatient care in a hospital or skilled nursing facility
and home health or hospice care. Medicare part B covers physician services,
outpatient hospital services, durable medical equipment, and various other
health services.

“Medicare part B does not cover medical equipment and supplies for patients in
skilled nursing facilities whose stay is covered by part A.

*These carriers are also known as DMERCs.

"The Statistical Analysis Durable Medical Equipment Regional Carrier is also
known as the SADMERC.

%42 U.S.C. 1395m.
4 GAO/MHEHS-97-167R Medicare Payments for Medical Equipment and Supplies
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historical charges are indexed forward using the consumer price index. To
reduce variation among state payment rates, the state fees are subject to
national floors and ceilings. The national floor is 85 percent of the median of
all the state fees, and the ceiling is the median of all state fees for each billing
code. No state fee may exceed the national ceiling or be less than the national
floor.

For new medical equipment and supplies that do not match the description of
an HCPCS code, the carriers use a gap-filling process to establish
reimbursement rates. This process involves the carriers' creating a product
price list by using the suggested retail prices found in catalogs. The fee-
schedule allowance is the lower of the average or the median suggested retail
prices found for products covered under the new HCPCS code.

HCFA recognizes that many of the Medicare fee-schedule allowances are now
out of line with current market prices because the fee-schedule allowances do
not reflect changes in technology and supplier costs. Some product prices may
have increased at rates lower or higher than the consumer price index, which
also forces the fee allowances out of line with market rates. HCFA is trying to
adjust some fee-schedule allowances, but the regulatory process mandated by
statute for making such adjustments is slow and cumbersome.” For example,
adjusting the Medicare allowance for home blood glucose monitors took HCFA
almost 3 years. For this reason, the administration is seeking legislative
authority to streamline the process by allowing the carriers to adjust the
Medicare allowances.

Suppliers who bill Medicare for medical products use billing codes that do not
identify the specific items provided to beneficiaries. Because Medicare pays
one fee for all products in a billing code, suppliers can furnish a low-cost item
to a Medicare beneficiary and get reimbursed at a rate that covers a higher cost
item billed under the same code. An official of the statistical analysis
contractor said that the billing system results in "winners* (suppliers who are
overpaid for low-cost items) and “losers" (suppliers who are underpaid for high-
cost items) and that the winners and losers likely balance out Because HCFA
cannot track what items are being billed and provided, however, it does not

%49 U.S.C. 1395m(a) (10) (B).
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know to what extent suppliers are providing mostly low-cost items. Although
the health care industry is moving toward the use of universal product numbers
to more specifically identify medical equipment and supplies, HCFA has not
explored this approach for improving information on products Medicare pays
for.

HCFA's coding system for medical equipment and supplies provides insufficient
information to identify the specific products suppliers provide to Medicare
beneficiaries. The HCPCS coding system used by HCFA classifies medical
equipment and supplies into general product groups, and, when suppliers bill
Medicare, they specify the HCPCS code they believe best describes the specific
equipment or supply item provided to a beneficiary. Suppliers and
manufacturers may also petition HCFA or the carriers to establish new HCPCS
codes for products they believe are not adequately described by or reimbursed
under the HCPCS codes.

Some HCPCS codes are used for products that differ widely in properties, uses,
and performance. Yet Medicare pays the same fee-schedule allowance (with
minor variations among states) for all products billed under the same HCPCS
code. For example, the HCPCS code for latex foley catheters' includes more
than 200 short-term, medium-term, and long-term catheters. According to one
manufacturer of foley catheters, specialized coatings affect the durability,
function, and price of these catheters. Wholesale prices of these catheters
range from $1.09 for a short-term catheter to $17.90 for a long-term catheter.
Medicare's 1997 national floor and ceiling were $9.95 and $11.70, respectively,
for all catheters in this HCPCS code.

The fee-schedule system used in conjunction with the HCPCS codes provides a
financial incentive for suppliers to provide low-cost items to Medicare
beneficiaries, and these items may or may not meet the patient's medical needs.
Suppliers can increase their profits by charging Medicare the full fee-schedule
allowance for a low-cost product that technically fits the code description. -For
example, although multiple types of latex foley catheters may be classified
under the same HCPCS code, information we gathered from some suppliers
showed that the basic short-term catheter was both the least expensive and the

'°A latex foley catheter is typically billed under HCPCS code A4338 (in-dwelling
catheter; foley type; two-way latex with coating, such as Teflon, silicone-coated,
silicone elastomer, or hydrophilic).

6 GAO/HEHS-97-157R Medicare Payments for Medical Equipment and Supplies
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most commonly provided catheter. HCFA cannot readily perform this type of
analysis because suppliers do not have to identify the specific products for
which they submit claims.

Industry groups and suppliers we contacted said they find the HCPCS coding
system difficult to use. Suppliers and manufacturers often need help in
deciding which HCPCS code is appropriate for specific products. In response,
the statistical analysis contractor has set up a hot line to handle coding
inquiries and medical policy and pricing questions; the hot line receives an
average of 8,000 calls a month. Coding inquiries account for about 80 percent
of the hot line's monthly calls. Coding inquiries about the HCPCS codes for
ostomy and incontinence supplies are among the most prevalent.

DOD and some hospital health care purchasing groups are beginning to require
their suppliers to use product-specific codes, called universal product numbers,
to identify individual medical products. This system requires manufacturers to
bar code each product to identify characteristics such as the manufacturer
identification number, product type, and packaging unit. Universal product
numbers will enable these government and private purchasers to develop
standard product groups, track market prices, and use prudent purchasing
methods—paying for the medical equipment and supplies that meet quality
standards at competitive market prices. Industry groups contend that Medicare,
the nation's largest health care insurer, should be leading the effort to require
the use of universal product numbers, especially because this coding system
will allow HCFA to better classify products by HCPCS code, monitor suppliers'
use of the billing codes, and adjust the Medicare fee-schedule allowances to
more current market-based prices.

We met with HCFA officials to discuss the benefits of the bar coding system to
the Medicare program, though HCFA has not yet explored using universal
product numbers to track the cost and utilization of specific medical products.
HCFA officials have not taken a position on using this coding system, according
to discussions with us. At this time it is unclear whether the Secretary of HHS
will promulgate universal product numbers as a product identification standard
usingl lc’.he authority provided by the Health Insurance and Portability Act of
1996.

UpY, 104-191, 110 Stat. 1936 (1996).
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Medicare reimburses large suppliers who buy at volume discounts the same fee-
schedule allowances as individuals who buy single items at retail prices. Large
suppliers who bill Medicare include home medical equipment and supply
companies and distributors who submit claims on behalf of beneficiaries in
nursing homes. Because these suppliers submit claims on behalf of many
beneficiaries, they can negotiate volume discounts for the products they buy.
Individual beneficiaries, on the other hand, lack the purchasing power to obtain
volume discounts. Therefore, fee-schedule allowances that adequately
reimburse individual beneficiaries usually overpay large suppliers, even after
accounting for their administrative costs.

The largest suppliers receive a significant portion of Medicare spending for
many medical products. Although more than 150,000 suppliers bill Medicare for
medical equipment and supplies, clairas submitted by the top 10 suppliers often
represent a large percentage of total allowed charges for certain HCPCS codes.
For example, for one particular urological HCPCS code, the top 10 suppliers
accounted for almost 55 percent of charges billed to Medicare between July 1,
1996, and September 30, 1996, according to our analysis. For five other HCPCS
codes in our study, 10 suppliers accounted for 24 percent or more of total
allowed charges.

Medicare's fee-schedule allowances are excessive compared with large
suppliers’ acquisition costs for some products. For example, one supplier
reported that its weighted average cost for items billed in 1996 under the
HCPCS code for a foley catheter was less than $1. Medicare's reimbursement
for each catheter was between $10.06 and $11.83, the 1996 respective national
floor and ceiling for this itera. In the same year, another supplier's weighted
average cost for a bedside drainage bag was about $2.25, though Medicare
reimbursed the supplier between $7.65 and $9 for this item.

On the other hand, for some products, such as ostomy supplies, new technology
has increased product quality and prices, and the Medicare payment rates do
not adequately reimburse either suppliers or individual beneficiaries for these
items. In such cases suppliers often do not accept claim assignment-making
the Medicare beneficiary responsible not only for the 20-percent copayment, but
also for the difference between the supplier's charge and the Medicare
allowance.

Suppliers who bill Medicare on behalf of the beneficiary incur administrative
costs associated with filing a claim.  Most of these costs involve documenting
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medical necessity for the initial claim. Subsequent claims to reorder items for
the same beneficiary take less time because suppliers have already gathered
much of the information for the initial claim. According to suppliers, urological
and ostomy products are the types of items that are often reordered.

Suppliers estimate that the average administrative cost for filing a Medicare
claim for a reordered product is about $10. Because suppliers typically include
several related supplies on a single claim, this administrative cost is disbursed
among multiple iterns. For example, a claim for a foley catheter may also
include an insertion tray, a bedside drainage bag, and a leg drainage bag if the
patient is mobile. Disbursing the administrative cost among the three or four
items reduces this cost to between $2.50 and $3.35 per item.

Market competition to reduce product costs has driven suppliers to increase
their purchasing power by consolidating with similar businesses or joining
purchasing cooperatives. Hospitals, nursing homes, and suppliers have formed
their own purchasing groups to get lower prices from manufacturers. The
medical equipment and supplies market is constantly changing as suppliers seek
to lower costs and gain new market share. Mergers, consolidations,
acquisitions, and buying cooperatives have produced suppliers with greater
purchasing power to lower product acquisition costs.

Although competitive market pressures have driven suppliers to find new ways
to reduce their product costs, Medicare's fee schedule does not account for the
savings from these cost efficiencies. Some large suppliers have contractual
arrangements and corporate affiliations with nursing facilities and home health
agencies. These arrangements allow suppliers to take advantage of significant
volume discounts from manufacturers and wholesalers. HCFA, however, has
not considered establishing a separate fee schedule to account for discounts for
nursing facilities and home health providers that furnish medical products to
beneficiaries in their care.

AGENCY COMMENTS

We made a draft of this correspondence available for review by HCFA program
officials, and we also discussed the issues with them. The agency officials with
whora we spoke expressed uncertainty about the benefits of using universal
product numbers in the Medicare program and about the need for a separate
fee schedule for medical equipment and supplies furnished to patients in
nursing homes or through home health providers. We will provide HHS and
HCFA an opportunity to comment in writing on our final report, which we
expect to provide you in September 1997.
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As agreed with your office, unless you release its contents earlier, we plan no
further distribution of this letter for 30 days. At that time we will make copies
available to other congressional committees and members of the Congress with
an interest in these matters and the Secretary of Health and Human Services.

Please call William Reis at (617) 565-7488 or me at (202) 512-7114 if you or your
staff have any questions about the information in this letter. Other contributors
to this study were Teruni Rosengren, Suzanne Rubins, and Thomas Taydus.

Sincerely yours,

045&.»..9&,_,@,‘/

William J. Scanlon
Director, Health Financing and
Systems Issues

(101502)
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United States
General Accounting Office
Washington, D.C. 20548

Health, Education, and
Human Services Division

B-270233
June 13, 1997

The Honorable Tom Harkin

Ranking Minority Member

Subcommittee on Labor, Health
and Human Services, Education,
and Related Agencies

C on e ol o4
United States Senate
Dear Senator Harkin:

Medicare, the nation’s health insurance program for the elderly and
disabled, is the single largest payer for home health services. Between
1988 and 1996 Medicare spending for home health grew from $2.1 billion
to $18 billion and by the year 2000 is projected to exceed $21 billion. Along
with increasing expenditures, the number of home health agencies has
also increased—from about 5,800 to over 9,000.

This growth and accompanying reports of overutilization of home health
services have raised questions about Medicare's ability to detect and
prevent inappropriate for this comp of the Medicare
program. Congressional committees have held hearings this year on
proposals to control the growth in home health billings. Under any
proposal adopted, however, there would be a continued need to monitor
Medicare payments effectively.

At your request, we (1) examined the weaknesses of existing Medicare
controls over the home health benefit, (2) identified lessons learmed from
examining private insurers’ controls over home health payments and
recent federal antifraud initiatives, and (3) identified a management
approach that could improve Medicare’s ability to avoid substantial

attri to abusive billing practices.

To conduct our study, we selected a sample of 80 high-dollar home health
claims that had been processed in May 1995 and had been approved
without review. We asked a Medicare claims-processing contractor to
review the sample for the appropriateness of the charges and services
claimed. We also analyzed information obtained from officials of the
Health Care Financing Administration (HCFA), the agency within the
partment of Health and Human Services (HHs) responsible for

ini ing Medi ; data obtained from Medicare’s claims-processing
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contractors; and information from the Hus Office of the Inspector General.
In addition, we analyzed information obtained from officials of private
insurance companies and the Office of Personnel Management, which
oversees the Federal Employees Health Benefits Program. (See app. I fora
more detailed description of our scope and methodology.)

Results in Brief

We and others have reported on several occasions about problems with
Medicare's review of home health benefits (see the list of related products
at the end of this report). Yet, in spite of the need for increased scrutiny
indicated by these reports and by the growth in home health expenditures,
Medicare’s review of home health claims decreased in the 1990s. In our
test of just 80 high-dollar claims that had been processed without review,
the Medicare claims-processing contractor, after examining each claim
and supporting documentation, denied more than $135,000 in charges
(about 43 percent of total charges) for 46 of the claims. The reasons for
the denials included failure to substantiate medical necessity, noncoverage
of services or lies, and inad; dc tion, includi e
absence of physician orders. These findings are consistent with prior
federal investigations, one of which estimated that in the month of
February 1993 alone, Medicare paid $16.6 million for home heaith claims
in Florida that should have been disallowed.

The five private insurers we contacted use controls that, although not
readily adaptable to Medicare’s coverage terms or billing rules, are
nevertheless instructive regarding the monitoring of claims. The insurers
employ professional staff, such as nurses, to determine in advance the
legitimacy of the request for home health services. In contrast, HCFa relies
on home health ies’ e i with inistrative procedures,
such as ining a physician’s si e for d services, to safeguard
against the submission of improper claims. While Medicare does not have
sufficient administrative funds to undertake the intensity of claims
monitoring done by the private i we revi d, the vigil of
private insurers suggests the value of applying more scrutiny in this area.

Reduced funding for pay fe ds in recent years helps explain the
marked ab of ad claims revi by Medicare contractors. Ten
years ago, over 60 percent of home health claims were reviewed. In 1996,
Medicare intermediaries reviewed only 2 percent of all claims. New and
more stable funding provided through the Health Insurance Portability and
Accountability Act (#1PAA) of 1996 (P.L. 104-191) should help improve
Medicare’s performance in monitoring home health payments, but HCFA
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also needs an enf tool—a p ive approach—that will make
providers accountable for the propriety of their claims. Therefore, we are
suggesting that the C{mgrmconslderdnrecung HCFADO testanapproach
that would fy and lize p! s that

bill Medicare inappropriately. Under this approach, billing offenders
would be identified and, if found to have excessively high billing errors,
those offenders, rather than the taxpayer, would be required to should
the cost burden of investigative claims reviews. We believe that such an
approach could also serve as a deterrent to future billing abuses.

Background

Medicare is a health insurance program that covers over 38 million elderly
and disabled people. The program, authorized by title XVIII of the Social

ity Act, provides c age under two parts. Part A, the hospital
insurance program, covers inpatient hospital services, posthospital care in
skilled nuxsmg homns and care in patients’ homes. Part B, the

gram, covers primarily physician

services but also a number of other services, including home health care
for beneficiaries not covered under part A. Almost all Medicare payments
for home health care are made under part A.

Beneficiary Eligibility for
Home Health Benefit

Since the late 1980s when a court decision obligated HCFA to interpret
more liberally Medicare's eligibility and coverage criteria, beneficiaries
have more easdy obtained home health coverage than previously. To
qualify, i iduals must be fined to their residences (be

“homebound™), be under a physician’s care, and need part-time or
mlernuttent slnlled nursing caxe and/or physical or speech therapy. In

these ficiaries are covered for visits by home

health aides, medxcal social workers, and occupational thérapists.
Required medical supplies are also covered.

Services must be furnished under a plan of care prescribed and
periodically reviewed by a physician. As long as the care is reasonable and
necessary, there are no limits on the number of visits or length of
coverage. Medicare does not require copayments or deductibles for home
health care, except for durable medical equipment.

Home Health Agency
Participation Requirements

Medicare law requires that home health agencies be certified to serve
Medi ficiaries. The ies obtain certification by meeting
specific requirements, commonly referred to as conditions of
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participation. These requirements cover the agency’s qualifications and
capacity to perform such administrative functions as appropriate
recordkeeping, including patient privacy protections, and such provider
functions as the administering of skilled ing services.

Typically, HCFA contracts with state public health agencies to conduct
certification and recertification surveys of home health agencies.
Generally, home health agencies found to be out of compliance are
provided an opportunity to develop a corrective action plan. If the state
agency and HCFA approve the plan, the home health agency can continue to
partici| in Medicare; it can maintain certification if the plan results in
correction of the problems identified.

Oversight of Home Health
Payments

Regional claims-processing contractors, called intermediaries, process and
pay claims submitted by over 9,000 home health agencies, which are paid
on the basis of the costs they incur up to predetermined cost limits. In
1995, claims received from home health agencies represented about

14 percent of all part A claims and 13 percent of part A expenditures.

Intermediaries are responsible for ensuring that Medicare does not pay
hore health claims when beneficiaries do not meet the Medicare home
health criteria, when services claimed are not reasonable or necessary, or
when the intensity of services exceeds the level called for in an approved
plan of treatment. They carry out these responsibilities through medical
reviews of claims.

Medical review can be performed either before or after a claim is
approved for payment and involves obtaining home health agency

doc ion, such as the beneficiary's plan of care and medical records.
Occasionally, intermediaries conduct site visits—a postpayment review at
the location of a home health agency, where reviewers can examine plans
of care and other medical doc ion. Because of budgetary
constraints in recent years, intermediaries review only about 1 to 3 percent
of all claims. They typically only target providers that have high
unexplained utilization rates.
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: Our work in recent years has shown that because of insufficient funding of
gd:dlcare IC‘?)Ck;O].S to is, HCFA'S itoring has been unable to keep pace with
equate | the increasing volume of home health claims submitted to Medicare. This
Effecﬁvely Monitor situation may be one of the factors contributing to the rapid growth in
Home Health Medicare’s home health expenditures.
Payments
Funding Constraints Limit The i ip between funding levels and claims reviewed helps explain
Medical Review of Claims Medicare’s current predi In 1985, legislation more than doubled
claims review fundi bling i diaries to review over 60 percent

of the home healih claims processed in fiscal years 1986 and 1987. By
1995, however, when payment safeguard funding for part A medical review
had substantially declined (from $61 million in 1989 to $33 million in 1995),
the intermediaries’ claims review target had been lowered to 3.2 percent
for all part A clairs (or even lower, depending on available resources, to a
required minimum of 1 percent).! During this period, the number of home
health agencies participating in Medicare increased by more than a third,
and the volume of home health claims processed more than tripled. Figure
1 illustrates how the total number of claims processed by intermediaries
has risen since 1989, while the number of clains reviewed has generally
declined.

'Becanse: this review target is the minimum for part A claims as a group, the actual percentage of home
ealth claims reviewed could be higher o lower than the target leve) specified.
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Figure 1: Numbers of Claims
Processed and Reviewed by
intermediaries Since 1989

Claims (in Millions)
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o= Claims Processed by Intermediaries
= = = Claims Reviewed by Intermediaries

Note: Numbers are for ail part A claims, including home heatth claims. Data for claims processed
are by fiscal year; data for claims reviewed are by calendar year.

Source: HCFA data.

In our March 1996 report on the deterioration of Medicare’s home health
payment controls, we noted the effects of reduced funding on efforts to
deter abusive billing.? We found that the infrequency of the intermediaries’
medical review of claims and limited physician involvement in overseeing
home health agencies' plans of care made it nearly impossible to
determine whether the beneficiary receiving home health services
qualified for the benefit, needed the care being delivered, or even received
the services being billed to Medicare. Also, because of the small
percentage of claims selected for review, home health agencies that billed

Medicare: Home Health Utilization Expands While Program Controls Deteriorate (GAOGHEHS-96-16,
1

Page € ‘GAO/HEHS-97-108 Home Health Ageacy Acconmtability



187

B-270233

for noncovered services were less likely to be identified than was the case
a decade earlier.

HIPAA, which now funding for program safi ds through 2003,
allows HCFA to count on stable funding in the coming years. However,
per-claim expenditures for medical review and other controls will remain
below the 1989 level after adjusting for inflation. We project that in 2003,

ding as authorized by the act will be just over half
of the 1989 per-claim level after adjusting for inflation.

Better Controls Over
Payments Needed

In recent years, we have reported on the marked absence of HCFA guidance
for intermediaries on monitoring high-dollar claims despite postpayment
reviews that have found Medicare paying substantial sums for claims not
satisfying key payment criteria. In a recent test, we asked one regional
intermediary—Blue Cross of California—to do medical reviews for a
sample of high-dollar home health claims that it had originally processed
and approved without review.

We selected 80 claims from the universe of home health claims processed
by the California intermediary in May 1995 (see app. I for 2 more detailed
description of how these claims were selected). The intermediary found
that 46 of the 80 claims submitted by 26 home health agencies should have
been partially or totally denied and subsequently did deny them. For the 46
claims totaling $313,655 in charges for services and supplies, about

43 percent, or $135,640, were denied. The intermediary's reasons for the
denials included failure to sub i medical ity, noncoverage of
services or supplies, and inad doc on, including the absence

of physician orders. Speclﬁcally, the intermediary found the following:

Of $18,132 in charges for the care of a beneficiary’s decubitus ulcer (open
wound) for 30 days, 36 percent ($6,483) were denied, including charges for
almost half of the skilled nu:sing visits (four per day) that were not
Of $4,100 in charges for supplles related to ca.re provided over 4 weeks,
31 percent were not ad d in the medical records or
should have been part of the paid nurse’s visit and not billed separately.
About half of the amount denied was for supplies never received by the
beneficiary.
Of $17,953 in charges for medical supplies related to the treatment of a
beneficiary's salivary gland disease, the intermediary denied the entire
b the medical d ion and the itemized list of
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agency b;lled for.
Nine of the 80 claims—representing nearly half ($61,250) of the total
dollars disapproved—v denied b the home health agencies did

not submit any of the medical records the intermediary had requested for
the review.

were not const and did not support the supplies the

The California intermediary also visited a home health agency where it
reviewed supporting documentation for a random sample of 464 claims.
The agency had been targeted for a comprehensive review because of its
high billings. The review team found that the agency’s claims for $39,384
were appropriate; however, claims for $27,834 were considered not
medically necessary and were demed and claims in the amount of
$330,444 were denied for di including undated or
otherwise invalid plans of care, no plan of care, and billing for supplies not
covered.

The findings from our test sample of claims subjected to medical review
are consistent with reports by the HHs Inspector General on home health
agency fraud and abuse. A 1995 Inspector General report on home health
services in Florida found that an estimated 26 percent of home health
claims did not meet Medi 3On that basis,
the Inspector General estimated that $16.6 mﬁhon of the $78 million in
claims app! d for by i diaries in February 1993 were
uml.lowable Claims did not meet imb q because

iaries were not h b d, services were considered unnecessary,
and visits were not documented in the medical records.

Private Insurels’ The various approaches to control home health payments used by five
private i we d collectively und the importance of

Approaches and impl ¢ to help p busive billings and also hold
Federal Initiatives providers accountable for services billed. Recent federal fraud-fighting

. efforts targeting abusive billers in the home health industry have also
EmphaSlze Need for demonstrated the need for greater claims scrutiny.
Accountability
Private Insurer Strategies B of differ in beneficiary poputation, claims volume, and
Instructive, but Not Easily specific benefit provisions, the controls used by private insurers to contain
Adapted to Medicare home health costs would not be easily adapted to the Medicare program.

*Results of the Audit of Medicare Home Health Services in Florida (##S/0IG, A-04-94-02087, June 16,
1383,
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The five insurers we contacted use some combination of patient
cost-sharing (deductibles and copayments) and caps on the number of
allowed visits to help control home health utilization; however,
cost-sharing and preset utilization limits are not permissible under
Medicare’s home health benefit provisions.

n addition, all five of the insurers routinely verify the basis for proposed
plans orhomecueandovemee,usnupmfmomlmﬁ hmvtl\ewe
plans are i nurses

interview the home hedt.h agency s mnw, the discharge planner (when
mepauenthasbemlwspmhzed),ﬂ\epauent, and sometimes the family.

They to d in it of the patient's need
for home-based medical services. Oﬂen the insurers employ utilization
review staffs or i caseworkers to monitor and
approve visits on an i 1 basis. For le, one insurer approves

visits in increments of 10 or fewer, or in time intervals of 2 to 4 weeks. For
high-cost cases, all the insurers we examined used some form of case
that typi

lly involved itoring by nurses. As case
managers, they lnck the volume of services provxded the outcomes being
achieved, and the appropri of conti care.
In contrast, the sheer volume of Medicare's home health claims and scarce
funds for itoring pay have lted in an approach that relies
substantially on the home health agencus themselves. In 1996, more than
10p of Medi b ughly 4 million people—received

home health services. To cope with this caseload, HCFA relies on the home
health agencies to rely, in tum, on attending physicians to monitor patient
progress, the proper development and penodxc review of plans of care,
and the medical ity of services deli .

Unlike their private insurer counterparts, Medicare intermediaries are not
responsxble for approvmg '.he plans of care developed by the home health
The p on a plan of care is intended to serve
as a quality com.rol but in practice the certifying physician may not have
ever seen the patlent for whom the care plan is designed. Moreover, the
diaries’ ively few medical revi of claims lly do not
include an independent venﬁcan‘on of the documentation prepared and
submitted by the home health agencies. Likewise, although Medicare
requires home health agencies to update a beneficiary's plan of care at
least every 62 days, the intermediary does not routinely review updated
plans. As for high-cost cases, nearly 40 percent of Medicare’s home health
beneficiaries receive more than 30 visits. Because of the prohibitive costs,
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intermediaries cannot systematically monitor such long-term or otherwise
expensive cases to ensure the care being delivered is appropriate to the
patients’ needs.

Federal Antifraud Efforts
Target Home Health
Payments

Given the growth in Medicare spending for home health services, nursing
home services, and medical i and lies, the HHS Inspector
General and other federal and state agencies banded together to target
fraudulent and abusive billing practices in these industries. This effort,
called Operation Restore Trust, was conducted initially in five states and
reported identifying almost $188 million in inappropriate payments in its 2
years of operation.

Among the lessons leamed to date from Operation Restore Trust is the
importance of coordination among the various program and enforcement
agencies involved at the federal, state, and local levels. Coordination, for
example, between Medicare intermediaries and state surveyors in the
project’s several states resulted in the decertification of many of the
targeted home health agencies and in the recovery of substantial sums in
inappropriate payments.!

For example, in investigations conducted in Louisiana and Texas, the
Medicare intermediary trained state surveyors on billing and beneficiary
coverage issues. The intermediary also provided a list of agencies that it
believed to be billing improperly. In turn, the surveyors passed on to the
intermediary information obtained from their site visits to home health
agencies and beneficiaries. This exchange of information allowed the
intermediary to identify claims that (1) were made on behalf of
beneficiaries who were obviously not homebound, (2) billed for services
not provided, and (3) billed inappropriately for supplies. The Secretary of
HHS recently announced that Operation Restore Trust will be expanded to
12 additional states.

HCFA also sponsored pilot projects as part of a “Home Health Initiative”
that assessed the extent to which the detection of abusive billing can be
fostered by educating beneficiaries about home health coverage and
eligibility and by formally notifying beneficiaries and physicians of
benefits provided.

“State certification surveys generally do not look at coverage and eligibility issues, although state
surveyors can identify patients who are not homebound and services and supplies that are billed but
not provided.
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Medicare’s Existing
Safeguard Apparatus
Presents Opportunity
to Exercise Greater
Accountability

HCFA's education initiatives may improve beneficiary and physician
awareness of improper billing practices, but HCFA needs to hold home
health agencies more directly accountable for submitting proper claims. In
the past, when seeking recovery of inappropriate payments, intermediaries
have used two approaches to assess overpayment amounts. One is to audit
a universe of claims submitted by the provider and total the charges
disallowed. However, the large volume of claims submitted by the average
provider and the time involved in reviewing a claim make this approach
impractical in most cases. The second approach is to audit a statistically
valid sample of the provider's claims and estimate total charges disallowed
by projecting the sampling resuits. Because of the scarcity of funds to
audit claims, it has been difficult to pursue either approach in recent
years.

Currently, Medicare's intermediaries are responsible for focusing medical
reviews on claims from home health agencies that seem likely to be billing
inappropriately.® Given the funding provided under HiPas, the expectation
is that HCFA will be better able to carry out these focused medical reviews.
However, this funding may not be sufficient to do the follow-up audit work
required once improper billing identifies an agency as an abusive biller and
to conduct enough focused reviews for other home health agencies also
deemed likely to be billing improperly. Consequently, Medicare would be
prevented from taking the steps necessary to recover a greater proportion
of payments that have been made inappropriately.

One option to help finance Medicare's audits of claims would be to assess
home health agencies that are found to be abusive billers for the costs of
performing follow-up audit work. The home health agency could choose
whether to have a review based on the universe of its claims for a
particular period or a statistically valid sample. HCFa would estimate the
costs and withhold some percentage of the agency’s current Medicare
payments, unless the agency negotiated an alternative payment method, to
ensure that the audit costs (as well as any assessed overpayment) could be
recovered from the agency. By earmarking monies from the assessed audit
costs for payment safeguard activities, performing such claims audits
could be made financially feasible for HCFa. (Under current law, such
assessments would be returned to the general Treasury.}

SUnder sec. 202 of HIPAA, the HHS Secretary is authorized to enter into contracts with addiional
entities Lo perform payment safeguard activities. Such activities would include, for example. medical
reviews on claims from home health agencies that seem likely 1o be buling inappropriately. Thus
authority became effective Aug. 21, 1996, but HCFA has not yet entered into any contracts of this type.
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This option, which would require authorizing legislation, would build on
HCFA's existing safeguard apparatus and should enable it to broaden its
claims reviews. The approach, which could be piloted in one or more
regions, would also require HCFA to establish procedures for identifying
abusive billers that would be required to reimburse HcFa for the costs of
additional claims reviews.

Conclusions

Given the rapid growth in Medicare home health spending, the importance
of careful vigilance over payments for this benefit cannot be overstated.
Some home health agencies continue to abuse the Medicare benefit by
providing services that do not meet program coverage requirements or are
not medically necessary. Limited oversight by Hcra allows abusive billings
from these home health agencies to go undetected.

Recent federal antifraud efforts illustrate the value of effective claims
oversight. Building on its current oversight efforts, HcFa could implement
an enforcement mechanism that would hold home health providers
accountable for meeting their responsibilities to provide beneficiaries with
only necessary and appropriate covered services. Such a mechanism
would include a means to recover from abusive billers some of HCFA's
costs in conducting this oversight. This approach would not only help
finance claims audits but also help deter further abusive billing.

Matters for
Consideration by the
Congress

To hold home health agencies more directly accountable for billing
Medicare appropriately, the Congress may wish to consider enacting
legislation directing HCFa to carry out a pilot demonstration to address the
issue of abusive billing practices by home health agencies. Under such a
demonstration, once improper billing has been detected that identifies an
agency as an abusive biller, follow-up audit work would be conducted and
the cost of this follow-up work would be assessed against the home health
agency. To make such claims audits financially feasible, the Congress may
wish to earmark monies from the assessed audit costs for HCFA's payment
safeguard activities.

Agency Comments

On June 11, 1997, ucra officials provided us with comments on a draft of
this report. Those officials agreed that the concept presented in our report
could be effective. On the basis of our discussion, it appears that this
concept would fit well with HCFA's current efforts to strengthen program
safeguards on the home health and skilled nursing facility benefits. They

Page 12 GAO/HEHS-97-108 Home Health Agency Accountability
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noted that a number of details would need to be worked out to increase
the likelihood that the demonstration project would be successful.

As arranged with your office, unless you announce its contents earlier, we
plan no further distribution of this report until 10 days after the date of
this letter. At that time, we will send copies of this report to the Secretary
and the Inspector General of HES, the Administrator of HCFA, and other
interested parties. We also will make copies available to others upon
request. :

1f you or your staff have any questions, please call me on (202) 512-6806 or
William Scanlon, Director of our Health Financing and Systems issue area,
at (202) 512-4561. Other major contributors to this report include Leslie
Aronovitz, Lisanne Bradley, Marco Gomez, Sam Mattes, Barry Tice, and
Don Walthall.

Sincerely yours,

Richard L. Hembra
Assistant Comptroller General

Page 13 GAO/HEHS-97-108 Home Health Agency Accountability
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Scope and Methodology

To examine and compare Medicare controls over the home health benefit
with those used by private insurers and to identify Medicare initiatives
associated with appropriate payments for home health services, we
reviewed information obtained from officials at HCFA headquarters, its San
Francisco regional office, and the regional home health intermediaries
responsible for paying Medicare home health claims.

We also reviewed information obtained from officials at the Office of
Personnel Management (0PM), which administers the Federal Employees
Health Benefits Program; five private health plans under contract with opM
to provide health care services;® and three private companies that perform
utilization review and case management for private health plans.
Additionally, we reviewed relevant Gao, Hhs Office of the inspector
General, Operation Restore Trust, and intermediary reports on controls
over the use of Medicare's home health benefit. We also reviewed manuals
and criteria HCFA and private insurers use to administer and control the
home health benefit.

To gain insight into Medicare controls over the home health benefit, we
visited two judgmentally selected home health intermediaries: Blue Cross
of California and Palmetto Government Benefits Administrators. To
supplement work performed at these locations and to broaden our areas
of analysis, we obtained additional information on home health claims and
controls from the remaining home health intermediaries.

In addition, to determine whether the records supported the need for
services or items billed to Medicare, we requested that one
intermediary—Blue Cross of California—review the medical records, an
itemized list of supplies, and other documentation for 80 high-dollar
claims. The intenmediary requested this supporting documentation from 26
home health agencies. We limited our request to 80 claims so that we
would not overburden the intermediary’s normal workload.

To select the 80 claims to be reviewed, the intermediary identified the
universe of home health claims processed from May 1 to May 31, 1995.
From this universe, the intermediary identified the top 10 providers in
terms of dollars billed, per beneficiary, for specific home health benefit
categories (medical supplies, surgical dressings, physical therapy, and
skilled nursing). For each of these providers, the 20 largest claims in terms
of dollars billed per service category were identified. From the specific

“The five private plans are the Blue Cross and Blue Shield Service Benefit Plan, Mail Handlers,
He

ospital Nationat jon of Letter Carriers, and the
American Postal Workers Union plans.

‘GAO/HEHS-97-108 Home Health Agency Accountability



195

Appendix I
Scope and Methodology

service ies, we jud Uly sel d 80 claims. In selecting the 80
claims for intermediary review, we considered information on total
charges, average per-day charge, total days charged, and diagnosis.

For each selected claim, the intermediary reviewed the total charges for all
services on the claim. Consequently, even though we did not specifically
select any claims for four types of home health services (speech therapy,

pational therap dical social worker, and home health aide), many
of our selected claims had these services. Therefore, the intermediary also
revi d the app of these services.

We performed our work between January 1996 and June 1997 in
accordance with | pted gov auditing standard

GAMVHEHS-97-108 HBome Bealth Agency Accountability
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Medicare Post-Acute Care: Cost Growth and Proposals to M: It
Through Prospective P and Other Controls (GAO/T-HEHS97.106, Apr. 9,
1997).

Medicare: Home Health Utilization E ds While Program Controls
Deteriorate (GAOVHENS-96-16, Mar. 27, 1996).

Medicare: Home Health Cost Growth and Administration’s Proposal for
Prospective Payment (GAO/F-HENS97.92, Mar. 5, 1997).

Medicare Post-Acute Care: Home Health and Skilled Nursing Facility Cost
Growth and Proposals for Prospective P: (GAO/T-HEHS-97-90, Mar. 4,
1997).
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EXHIBIT # 4

Exhibit:
Office of Inspector General Oral Testimony

Example with chart showing unsupported home
health services claims:

Services Not Rendered. The co-owner of
a Washington, D.C. HHA was sentenced
to 27 months in prison and ordered to pay
full restitution of $100,000 defrauded from
the Medicare and Medicaid programs.

The HHA billed for 1,450 skilled nursing
visits for which there are neither time slips
nor nurses’ notes documenting the visits
were made. It also billed for home nurse
visits when patients were actually
hospitalized. -Another co-owner was also
convicted but has been in “escape status”
since leaving his detention center
assignment.
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EXHIBIT # 7
MEMORANDUM
June 19, 1997
TO: PERMANENT SUBCOMMITTEE ON INVESTIGATIONS
MEMBERSHIP LIAISONS
FROM: IAN SIMMONS, Counse
DON MULLINAX, Investigator.
Per Sub nittee on 1 8
VIA: TIM SHEA, Chief Counsel/Staff Director
Per Sub jttee on ] igati
RE: PSI Qverview Hearing on Health Care & Medicare Fraud
* % % 3 * % #
page
I Imtroduction . ... ........ . ... . ... 1
IL Overview . . . .o 3
A. The Medicare Program . . ......... ... ... .. ... ... ... . ... .. 3
B. The Health Insurance Portability and Accountability Act ... ........... 7
III.  Fraud and Abuse: High Risk Industries & Practices .................... 10
A. The Home Health Care Industry . ... ....... ... ................ 10
B. Up-Coding ......... ... .0 . it 14
C. Durable Medical Equipment . . ... .......... ... ... .. ... ... ... 17
D. The Nursing Home Industry . . . ... ... ... ... ... ... ... ... ... 23
E. “Unbundling” Billing Practices: The “72-Hour” Rule . ............... 28
F. TheOxygenlIndustry ............. ... ... .. .. uieiinien. .. 29
G. Billing Abuses In The Training of Residents . .. ................... 30
H. Marketing Abuses in the HMO Industry . . ........... ... ......... 31
IV. Conclusion ... ... ... ... e 33

I. Introduction

The Per Sub i on In

igati will hold an overview hearing on
Wednesday, June 25, 1997 at 9:30 a.m. .in SD-342 on health care fraud and abuse, with particular

emphasis on the Medicare program. In a May 23, 1997 letter, the prospective witnesses were
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apprised of the topics on which the Subcommittee would like to hear testimony. Those topics

are:

1. Fraud and abuse in the home health care area, including weaknesses in the
certification process of home health care providers;

2. The prevalence of up-coding in Medicare;

3. Problems in the durable medical equipment industry, such as the creation of
artificial shortages of supply, and billing illegalities such as billing for services not
delivered and unbundling;

4. Fraud and abuse in the nursing home industry;

S. Hospital billing of Medicare for outpatient tests done within 72 hours of an
overnight admission;

6. Inflated reimbursement practices relating to oxygen and tube feeding supplies;
7. Billing abuses in the training of residents (the “elbow 1o elbow” rule);
8. Marketing abuses in the HMO industry; and

9. The adequacy of current criminal and civil enforcement measures.

Below, each issue is discussed in turn, with the animating purpose of underscoring the
definition and breadth of the problems at hand rather than mapping out or suggesting their
overarching solutions — a tall order reserved for a later date. Indeed, by establishing as
comprehensive a record as possible as to the definition and seemingly systemic contributory
causes of Medicare fraud and abuse, the Subcommittee’s overview hearing will prc;vidc an
important framework and starting point for subsequent elaboration, investigation and, hopefully,
constructive recommendations by way of a Subcommittee report.

The witnesses are: on panel 1, Leslie Aronovitz, Associate Director of Health Financing
and Systems Issues at the GAO, a recognized expert in health care fraud issues; Judy Berek,
senior Advisor for Program Integrity, Health Care Financing Administration, Department of
Health and Human Services; and Professor Pamela Bucy, Bainbridge Professor of Law,
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University of Alabama Law School, a well-known expert in the area and former Assistant United
States Attorney. On panel 2: Michael F. Mangano, Principal Deputy Inspector General,
Department of Health and Human Services and Charles L. Owens, Chief, Financial Crimes
Section, Federal Bureau of Investigation.

Preliminarily, however, a brief overview is provided below of the health care industry in

general and Medicare program in particular and the Subcommittee’s involvement in both.

II. Qverview

A. The Medicare Program: It is no overstatement to say that America’s vital health care
industry is an economic behemoth; by some estimates, combined private and public expenditures
on health care constitute 13.6% of America’s gross domestic product in 1995 dollars.' Indeed,
according to 1995 data, national health care expenditures were at least $988.5 billion’; $350.1 was
spent on hospital services, $28.6 billion on home health care services, $77.9 billion on nursing
home services and $55.5 billion on prescription services. Total health care expenditures over the
past five years has increased at an annual rate of 8%.” This rate of increase is not surprising nor
is it likely to abate, as the country’s population demographics continue to change with the greying

of America.

R i
(-2 Bt Y>

The nation’s largest health payer is a public one, the Medicare p
from 1992 to the present, the Medicare program has borne the dubious distinction of being on
the GAO’s list of government programs “highly wvulnerable to waste, fraud, abuse and

' Economic and Budget Outlook: Fiscal Years 1998-2007, Congressional Budget Office, January 1997, table
H-1 at 126.

? Katherine R. Levit, ef al., “National Health Expenditures, 1995" in Health Care Financing Review, Vol.
18, no.1 (Fall 1996) at 199.

A
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mismanagement.” The GAO has concluded that although the Health Care Financing

Administration (“HCFA”) “has made some r y and administrative ch aimed at

B

curbing fraudulent and unnecessary payments”, in recent years, “sizable cuts in the budget for

program safeguards . . . have diminished efforts to thwart improper billing practices.”™

Medicare, authorized under Title XVIH of the Social Security Act of 1965, provides
health insurance for over 38 million people aged 65 years and over, as well as certain disabled
individuals. Gross Medicare outlays in FY 1998 are estimated at $230.1 billion.> In FY 1996,
total Medicare outlays were $194.3 billion ($174.2 billion, net). Net Medicare outlays have
doubled between 1990 and 1998.° The GAO believes that at least 5-10% of total Medicare
expenditures arise from fraudulent or abusive conduct.” Indeed, one recent Wall Street Journal
article cities an unpublished HHS Inspector General’s report as estimating that improper payments
to health care providers accounted for 12% of the 1996 Medicare budget. See The Wall Street
Journal, “Estimate of Improper Medicare Costs Soars” (June 11, 1997) at A2-A4. Based on net
FY 1998 Medicare outlays, then, up to $23 billion may be lost to fraud and abuse on an annual
basis. Recouping or deterring that loss through vigilant and heightened enforcement may blunt
or render a wash expected cuts in the annual growth of the Medicare program. See CQ Monitor,
Vol. 33, No. 89 (June 5, 1997) at 2 (reporting that the House Ways and Means Health

‘ Thc GAO also concludes: “Problems in funding program safeguards and HCFA’s limited oversight of
to fee-for-service program losses. While HCFA expects a major system acquisition
project to reduce aa'tam weaknesses, the project itself has several risks that may keep HCFA from attaining its goals.

In addition, the ged care program suffers from excessive payment rates to HMOs and weak HCFA oversight
of the HMOs it contracts with. These flaws leave beneficiaries without information essential to guide their HMO
selection and without assurance that HMOs are adequatel d and disciplined for ptable care.” GAO High
Risk Series, Medicare (February 1997) at 8.

* Net Medicare outlays ( ion of benefici: iums) are esti d at $208.6 billion. See CRS
Report for Congress: Medicare: FY 1998 Budgel (updated Apnl 15, 1997) at 3.

¢ Net Medicare outlays were $159.9 billion in 1995; $144.7 billion in 1994; $130.5 billion in 1993; $119
billion in 1992; $105 billion in 1991 and $98.1 billion in 1990.

7 Most Medicare services are provided through the fee-for-service sector, where any qualified provider can
bill the program for each covered service rendered. In recent years, greater numbers of Medicare beneficiaries have
enrolled in HMOs to receive covered services. However, the GAO estimates that at jeast 90 percent of beneficiaries
remain under the fee-for-service program.
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Subcommittee unanimously approved changes in the Medicare system that would expand seniors’
options for health care while “trimming the growth of federal spending on the program by $115

billion over the next five years.”)

Medicare is the second largest social welfare program in the federal budget, exceeded only
by the Social Security program. Almost one million providers serve beneficiaries and bill
Medicare on a fee-for-service basis. This includes over 29,000 hospitals, skilled nursing facilities,
home health agencies, and hospices, about 160,000 laboratories, 140,000 suppliers and almost
700,000 physicians. The claims filed with the Medicare program are received, reviewed
processed and paid by insurance companies under contract to the Medicare program. Medicare
has over 70 insurance companies, who use 8 different standard claims processing systems,
although a unified claims processing system was to begin operating in 1997. (Claims submitted
to the Medicaid program are processed by each state). Thus, HCFA’s efforts to guard against
inappropriate payments largely have been contractor-managed operations, permitting the carriers
and fiscal intermediaries broad discretion in acting to protect Medicare’s integrity. But there are
significant variations in contractors’ implementation of Medicare’s payment safeguard policies.
In 1996, the budget for contractors to administer Medicare was approximately $1.6 billion, with
24 percent devoted to payment safeguard activities. See GAO: High Risk Series: Medicare
(February 1997) at 13.*

Moreover, since October 1994, HCFA has revoked nearly 1500 billing numbers, resuiting
in savings of over $7 million per month. (Apparently, the majority of these revocations were in

the South Florida area).

* According to its April 1996 statement on Fraud and Abuse Activities, HCFA states that it:
..has focused special attention upon assuring the careful enrollment of these
providers and li For le, the National Supplier Clearingh

(“NSC") which i supplier 11 has blished a national fite on

the nation’s 140,000 DME suppliers. Using the file, NSC checks, among other

things, whether applicants for supplier numbers have been sanctioned by the

Inspector General. NSC also maintains a bank of information on related

businesses of owners and on managing employees whose names are linked to

multiple suppliers.
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Medicare consists of two parts:

Part A provides premium-free coverage of the costs involved with hospitalization and
certain follow-up services for individuals aged 65 years and over, as well as certain disabled
persons. Part A also provides up to 100 day coverage of post-hospital skilled nursing facility care
(“SNF™), home health services and hospice care.” There currently are no cost-sharing
requirements for home health care and limited charges for hospice care. The Part A program is
financed primarily through payroll taxes levied on current workers and their employers. Income
from these taxes is credited to the Hospital Insurance trust fund maintained by the Department

of the Treasury.

Part B, which is financed through a combination of beneficiary premiums (25%) and
general revenues, is a supplementary medical insurance program covering physician services and
related services and supplies. Specifically, Part B provides coverage for a complementary set
of health services including physicians’ services, laboratory services, durable medical equipment,
outpatient hospital services and other medical services. Beneficiaries are subject to cost-sharing
charges for most services under Part B. That is, the program generally pays 80% of Medicare’s
fee schedule or other approved payment amount after the beneficiary has met the annual $100
deductible. The beneficiary generally is liable for the remaining 20%.

In essence, in lieu of a massive public sector bureaucracy, HCFA administers Medicare
largely through an administrative structure of claims processing contractors. Under the Medicare
Program, insurance companies - like Blue Cross and Blue Shield, Travelers, and Aetna -- process
and pay claims because of their expertise in performing these functions. As Medicare contractors,
these companies use federal funds to pay health care providers and beneficiaries and are then
reimbursed for their administrative expenses incurred in performing the work. Generally,
intermediaries are the contractors that handle Part 4 claims submitted by institutional providers

(viz., hospitals, skilled nursing facilities, hospices and home health agencies) and carriers are

® Patients must pay a deductible ($760 in 1997) for each hospital admission that begins a benefit period.
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those handling part B claims (viz., physicians, laboratories, equipment supplier, and other
practitioners). Over the years, HCFA has consolidated Medicare operations and the number of
contractors has fallen from about 130 to 70 in 1996, who together processed over 800 million
claims in 1996. See GAO High Risk Series, Medicare (February 1997) at 15. This represents
a 70% increase over the 1989 claim volume; during that same period, however, resources

committed to claims review grew by less than 11 percent. /d. at 16.

As of February 1996, the HHS Inspector General had excluded 8,830 providers from
federal health care programs nationwide. Three exclusion categories -- conviction for program-
related crime, conviction for patient abuse or neglect, and license suspensions and revocations --

accounted for 76 percent of these nationwide exclusions.'®

B. The Health Insurance Portability and Accountability Act: Recent legislation -- Title
II of the Health Insurance Portability and Accountability Act, Public Law 104-191 (the

“K assebaum-Kennedy” Act, which is based on legislation introduced by Senator Cohen) -- added
new criminal health care fraud provisions, strengthened existing civil and criminal fraud and
abuse provisions, and increased funding for new anti-fraud programs directed both at federal and
private health care programs (though, as the GAO notes, Medicare safeguard funding, assessed
on a per claim basis, remains below 1989 levels, adjusted for inflation). See GAO High Risk
Series, Medicare (February 1997) at 9. Title II adds new civil monetary penalties for fraudulent
practices such as “up coding” and billing for unnecessary services (sections 204, 231); it increases

certain Medicare and Medicaid program civil and criminal penalties, including raising most civil

1 HCFA has taken an important step to reduce Medicare’s vulnerability to abusive billing and prevent
fraudulent or excluded providers from inuing to bill the program. In May 1996, HCFA extended its existing
system of physician identification numbers and registration procedures to new Medicare providers and suppliers.
Medicare contractors are now required to verify professional and business license, certification, and registration
information and billing agency and subcontractor agreements. Contractors must also check each owning and
managing employee against the HHS Inspector General's list of currently sanctioned providers and suppliers. GAO
has identified problems with the completeness of this list, but believes if corrected, it could preclude fraudulent and

iders from billing Medi As of February 1997, HCFA was to assign new identification numbers
(Natlonal Provnder Identifiers) to every provider and supplier in the Medicare program and will require the use of
these bers for billing p The bers will be unique to each provider or supplier and will stay with them
as long as they participate in the Medi progr dless of relocations or changes in medical specialities.
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monetary penalties from $2,000 to $10,000 per violation (id.); it extends certain Medicare and
Medicaid fraud and abuse provisions to other federal health care programs (section 202). The
Act also adds new health care fraud criminal provisions to Title 18 of the United States Code
(section 217, criminalizing the disposition of assets in order to obtain benefits) and a new civil
monetary penalty for physicians who falsely certify that an individual meets Medicare home

health care requirements.

Additionally, Title II establishes several new health care fraud initiatives including: (1)
a Medicare Integrity Program authorizing contracts with private entities to carry out Medicare
program audits (section 202) and utilization reviews and fraud reviews; (2) a new beneficiary
incentive program to encourage individuals to report violations of Medicare and Medicaid fraud
and abuse laws (section 203); (3) a fraud and abuse control program to coordinate federal, state
and local law enforcement efforts against fraud in federal and private health care programs; and,
(4) a health care fraud and abuse data collection program (section 201). The legislation also
established a Health Care fraud and abuse expenditure account within the Medicare trust fund.
Monies derived from the coordinated anti-fraud and abuse program from the imposition of fines
and forfeitures, are to be transferred to this account from the Treasury and used to fund this anti-
fraud effort.

With the passage of the Kassebaum-Kennedy “i portability” legislation, the bill
greatly increased federal funding for health-fraud enforcement: various anti~fraud units are getting
$104 million from Medicare this year and the amount will jump to more than $200 million a year

by 2002. Finally, Section 205 of the Act requires HHS, in consultation with the Attomey

General, to issue written advisory opinions as to whether, inter alia, an activity or proposed

activity constitutes grounds for the imposition of criminal or civil sanctions.

The fee-for-service program covers most of Medicare’s beneficiaries -- almost 90% or 33
million individuals in 1996. Medicare’s managed care program covers a much smaller number
of beneficiaries -- nearly 5 million in 1996, which fall into rwo categories both of which are

funded from the part A and B trust funds. The first category consists of risk contract HMOs



216

-9.
(comprising the bulk of managed care Medicare beneficiaries, 4 million). Here, physicians,
hospitals, and other providers serving these HMOs’ enrollees do not submit a per-service claim
for reimbursement. Instead, they are paid by the HMO, which in turn is paid a monthly amount
by Medi for each beneficiary lled. This t is fixed in advance. In this sense, the
HMO has a “risk” contract because regardless of what it spends for each enrollee’s care, the
HMO assumes the financial risk of providing health care within a fixed budget. HMOs profit
if their cost of providing services is lower than the predetermined payment but lose if their cost
is higher than the payment.

The second category of managed care includes cost contracts and heaith care prepayment
plans. Cost contract HMOs allow bencficiaries to choose health services from an HMO network
or outside providers. Health care prepayment plans may cover only part B services. Together,
they enroll fewer than 2 p of the Medi lation. See GAO High Risk Series:
Medicare (February 1997) at 14 & n.2.

POpP

Some have suggested that the health system’s moves to d care ar will

o S

reduce the incentives and opportunities to commit fraud that exist under the fee-for-service
system. However, a recent analysis suggests that although the types of fraudulent activities may
change, substantial opportunities for fraud and abuse will remain. Under a capitation system
(where a fixed monthly payment is made per enrotiee) dishonest providers could falsify reports
of patient encounters, treatment outcomes, and costs in attempts to disguise under-treatments and
thereby seek artificially to inflate future capitation pay . Dish providers also may

4

record false enrollments in managed care plans funded by government programs.'!

"' The IG reported that over the 1984-1995 period, 7,795 individuals and 788 entities were excluded from
the Medicare and Medicaid progr As of June 1995, 7202 had not been reinstated, 1,355 were fully reinstated
and 46 were classified as repeat offenders.

During the six-month period from April-September 1996, the IG imposed 1,151 sanctions in the form of
exclusions or monetary penalties against individuals and entities that engaged in fraud and abuse of Medicare and
Medicaid. Abom three qumus of the exclus;ons were based on conviction of program related crimes, conviction
of iction related to patient abuse or loss of license to practice.
During this period, the government recouped $94 million through both the civil money penalty provisions and the
False Claims civil settlements relating to health care.
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To be sure, the federal effort to combat Health care fraud has generated headline news.
One May 1997 Wall Street Journal article quotes the head of the FBI’s financial crimes unit,
Charles Owens, as stating that “[w]e’ve seen escalating losses in the government’s health
programs. It’s time to turn the tide.” The FBI now has 350 agents investigating the medical
industry, up from 290 last October, with a caseload of over 2,300. And, over the years, the
Subcommittee has had -- as former Subcommittee Chairman Roth said - “..a longstanding
interest in issues involving waste, fraud and abuse in our Nation’s health care system...” In
February 1996, the Subcommittee held hearings on Improper Medical Billings by Hospitals
Nationwide for Investigational Devices and Procedures; in 1994, it held hearings on and in 1995
issued 2 Report on fraud and abuse in certain Blue Cross/Blue Shield plans; in 1992 it published

a report based on an 18 month investigation and five hearings into fraud in the insurance

industry, particularly fraud in multi-employer sponsored health plans (which concluded that “a
class of insurance comment . . . bilk unsuspecting employers and employees of millions of
dollars, leaving tens of thousands of working people with worthless insurance, unpaid medical
bills, and in many instances, an inability to obtain future health care coverage™); in June and July
1990 the Subcommittee held hearings on fraud and abuse in Medicare’s secondary payer program;
and, in a prescient hearing and report, in 1981, the Subcommittee examined the problem of
extensive fraud in the home health care industry. Also, in 1976 the Subcommittee’s work
exposed rampant fraud in the CHAMPUS program.

1. Fraud And Abuse: High Risk Industries & Practices

A. The Home Heqaith Care Industry: Medicare’s home health care outlays have tripled
over the past five years to over $22 billion. See Wall Street Journal (May 7, 1997). However,
according to its March 1996 report, the GAO ds that “[c] Is over the Medicare home
health benefit i ially nonexi ... [flew home health claims are subject to medical
review and most claims are paid without question.” Indeed, Bruce Vladeck, administrator of
HCFA, told a House Subcommittee in March 1997 that about one-fourth of home health claims
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may be spurious. See The Chattanooga Times (March 27, 1997) at A9.'? And the GAO has
concluded that most claims are paid without question. This is ironic, for the theory of home care
was that money would be saved by keeping people out of more expensive hospitals and nursing
homes. However, because agencies are paid for each visit they make and for as many as they
make, this gives them an incentive to continue care, regardless as to whether it’s needed.
Although physicians are supposed to approve treatment, they often do not check to see if it
should continue. Indeed, some press accounts note that many physicians do not authorize

treatment in the first place.

Medicare reimburses home health agencies on a retrospective cost-based basis. This
means that agencies are paid after services are delivered for the reasonable costs (as defined by
the program) they have incurred for the care they provide to program beneficiaries, up to certain
limits. Cost-based reimbursement for home health has been criticized as providing few incentives
for maximizing efficiency, minimizing costs, or controlling volume of services. It is cited as one
of the reasons for the significant growth in home health spending since 1989. Spending has
increased from $2.6 billion in 1989 to $18.1 billion in 1996, for an average annual rate of growth
of 32%.7

In one 1995 investigation, the HHS-IG found that in a review of 100 claims (representing
2,068 home health services) 40 claims contained 846 services that did not meet Medicare
guidelines. These included 25 percent of the claims for 466 services made to individuals who

were not homebound; 8 percent of the claims for 200 services which were not reasonable or

2 In 1990 there were 5,656 home health i ipating in Medi byl996 lherewmmorelhan
9,800, serving around 7 million people. In March 1997, dle“ inistration proposed rules requiring ag to
conduct criminal background checks on home aides.

¥ Both Parts A and B of Medicare cover home health. Neither Part of the program applies deductibles
orcmmnwelowvaedwm.mdbmﬁcmmmmledtomunhmntednumbuofwsnsslenguthcym
eligibility criteria. Section 1833(d) of Medicare law p to be made under Pant B for covered services
to the extent that mdlvndlmsuellsoeovaedundaPmAfonhenmemm As a result, the comparatively
few persons who have no Part A age are the only beneficiaries for whom payments are made under Part B.
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necessary; 5 percent of the claims for 127 services not provided; and 2 percent of the claims for

53 services which physicians denied authorizing. Some other examples:

«  One Florida home health care agency billed Medicare $84,000 for gourmet
popeorn, $140,000 for an airplane, $14,000 in company logo emery boards and
$5,000 to lease a BMW for the owner’s son.

« In February 1996, Robert “Jack” Mills, CEO of ABC Home Health Services,
Inc., one of the nation’s largest home-health chains, was convicted for his
participation in a large Medicare fraud case. Fraud examiners said that Miils
billed Medicare for more than $14 million in false expenses, including jeweiry
and a luxury beach house.

« In another case, five people in California who allegedly were caring for
relatives were paid government funds for nearly a year until it was discovered
the relatives were already deceased. The care givers also were beneficiaries
of other government programs.

»  According to a Chatranooga Times story one Florida company (St. Johns
Home Health Agency of Miami Lakes) billed Medicare $26 million for visits
it never made. In fact, about 75 percent of the company’s 1993 claims were
for visits never made or for visits to people who were not homebound or on
behalf of doctors who had not authorized the expense, as Medicare requires.
See Chattanooga Times (March 27, 1997) at AS.

Indeed, t